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JOSEPH  WOJTACH, 

) 
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) 

APPEAL  FROM 

Plaintiff  - 

-  Appellant, 

CIRCUIT  COURT 

SAM  LA  ROUSSA,  JR. , 

) 
) 

) 

COOK  COUNTY 

Defendant  - 

•  Appellee „ 

OAT  1C&  • 

MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  a  personal  injury  case.   Trial  by  Jury  resulted 
in  a  verdict  of  not  guilty  for  defendant.   Judgment  was  entered 
accordingly*  Plaintiff's  post  trial  motions  were  denied  and  he 
appeals* 

About  5s30  P.M.  on  December  22,  1955s  plaintiff,  a 
pedestrian,  was  injured  in  an  occurrence  involving  defendant's 
automobile  at  the  intersection  of  North  Avenue,  an  east-west 
street,  and  Hoyne  Avenue  in  Chicago ,  He  was  walking  from  the 
north  side  of  North  Avenue  on  the  east  side  of  Hoyne  Avenue 
toward  the  south  side  of  North  Avenue,  when  he  came  into  contact 
with  defendant's  automobile,  which  was  traveling  west  on  North 
Avenue, 

There  is  a  conflict  of  evidence  as  to  whether  plaintiff 
was  walking  within  the  marked  crosswalk  or  east  of  it  and  as  to 
how  far  out  in  the  street  plaintiff  was  at  the  time  of  the 
collision* 

From  a  careful  examination  of  the  record  we  think  this 
was  a  close  case  and  it  was  necessary  to  instruct  the  Jury 
properly  in  the  respective  theories.   See  Masters  v,  Central  111. 
glee.  &  Gas  Co, ,  15  111=  App,2d  95?  Sharp  v.  Brown,  3^9  HI.  App. 
269c 
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Defendant  contends  that  Instructions  17  and  15  were 
erroneously  prejudicial  and  that  the  trial  court  Improperly- 
curtailed  the  argument  ©f  plaintiff's  counsel,, 

Defendant's  instruction  1?  reads? 

You  are  instructed  that  in  the  event  you  find  that 
the  plaintiff,  at  the  time  of  the  occurrence  complained 
of j  was  in  the  act  of  crossing  a  public  street  at  a  cross- 
walk, then  it  was  the  duty  of  the  defendant  to  exercise 
ordinary  care  to  grant  to  the  plaintiff  the  right-of-way, 
and  likewise,  the  duty  of  the  plaintiff  to  exercise 
ordinary  care  to  give  to  the  defendant  a  reasonable 
opportunity  to  grant  to  the  plaintiff  the  right-of-way. 

The  Illinois  Uniform  Traffic  Act,  111.  Rev.  Stat.  1957,  oh. 

95-1/2  §  171(a),  provides? 

(a)  Where  traffic  control  signals  are  not  In  place  or 
In  operation  the  driver  of  a  vehicle  'shall  yield  the  right- 
of-way,  slowing  down  or  stopping  if  need  be  to  s©  yleldj 
to  a  pedestrian  crossing  the  roadway  within  any  marked 
crosswalk  or  within  any  unmarked  crosswalk  at  an  Inter- 
section, except  as  other  wise  provided  in  this  article. 

Instruction  1?  fails  to  adequately  explain'  the  application  of 

the  statute  to  the  instant  case  and  its  last  clause  is  confusing0 

*n  Taylor  v.  Rles,  3  111.  App.2d  256,  the  court  in  commenting  on 

an  instruction  similar  to  the  one  in  controversy  here  said! 

Whether  the  Jury  believed  plaintiffs  or  defendant's 
version  of  the  occurrence  we  think,  in  either  event, 
the  instruction  was  misleading  for  the  reason  that  the 
degree  of  care  and  caution  required  to  be  exercised  by 
each  of  the  parties  was  not  equal. 

Since  defendant's  instruction  17  misstates  the  law  In  that  It 

places  the  pedestrian  under  a  duty  which  is  not  Imposed  by  the 

statute,  It  is  erroneously  prejudicial. 

Plaintiff  also  complains  that  defendant's  instruction 
15  Is  a  "sudden  danger"  instruction  and  not  applicable  to  the 
facts  of  this  case.  The  instruction  reads  as  follows; 
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/'  You  are  instructed  that  if  from  the  evidence  that 
at,; the  time  of  the  occurrence  complained  of,  the  defendant 
was  exercising  ordinary  care,  and  that  while  the  defendant 
was  doing  so,  if  he  was,  the  plaintiff,  at  the  time  of  the 
Injury  suddenly  and  unexpectedly,  and  without  the  knowledge 
of  the  defendant,  proceeded  from  a  position  of  safety  into 
a  position  of  danger,  then,  in  order  to  charge  the  defendant 
with  a  duty  to  avoid  injuring  the  plaintiff,  the  plaintiff 
must  show  by  a  preponderance  or  greater  weight  of  the 
evidence  that  the  circumstances  were  of  such  a  character 
that  the  defendant  had  a  reasonable  opportunity,  in  the 
exercise  of  ordinary  care,  to  become  conscious  of  the 
facts  giving  rise  to  such  duty,  and  a  reasonable  opportunity, 
In  the  exercise  of  ordinary  care,  to  perform  such  duty. 

An  instruction  very  similar  to  that  quoted  was  condemned  in 
Rees  v.  Splllane,  3^1  111.  App,  64?  at  page  662  because  it 
ignored  M.    .  „  the  duty  of  a  motorist  to  keep  a  lookout  for  a 
pedestrian  who  may  rightfully  be  upon  a  crosswalk  at  an  inter- 
section. "  We  agree  with  plaintiff  that  the  evidence  does  not 
Justify  the  inference  that  plaintiff  '"suddenly  and  unexpectedly 
thrust  himself  into  a  place  of  danger,, "  Testimony  of  both 
parties  indicates  that  both  were  aware  of  each  other's  presence. 
The  error  in  the  "right-of-way11  instruction  is  compounded  by 
the  "sudden  danger M  instruction.   See  Reese  v.  Buhl e ,  16  111, 
App, 2d  13s  where  at  page  21,  the  court  stated  that! 

This  [sudden  danger]  instruction  has  been  held  erroneous 
when  applied  to  a  motorist  confronted  by  a  pedestrian 
.  .  .  .It  is  inconsistent  with  the  principle  which  w® 
have  here  again  enunciated  that  a  motorist  approaching 
a  crosswalk  must  be  on  the  alert  for  pedestrians. 

While  courts  have  become  more  lenient  with  minor  errors 

in  instructions,  the  general  rule  still  prevails  that  errors  in 

instructions  will  compel  reversal  unless  the  record  affirmatively 

shows  that  the  instruction  was  not  prejudicial.   See  Duffy  v. 

Gortesl,  2  111. 2d  511.   In  our  opinion  the  errors  here  were 

prejudicial  and  require  reversal. 


' 
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The  record  shows  that  plaintiff  was  of  Polish  extraction 
and  required  an  interpreter,,   During  the  trial  a  controversy 
arose  with  regard  to  the  proper  interpretation  of  an  answer  to 
a  question  propounded  to  plaintiff  and  the  court  curtailed  the 
argument  of  plaintiff's  counsel  on  this  point.   Since  the  cause 
will  be  retried,  it  is  unlikely  that  the  question  will  arise 
again. 

For  the  reasons  given  the  Judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

REVERSED  AND  REMANDED. 
MURPHY  AND  KILEY,  J J.  GONGUR. 
ABSTRACT  ONLY. 


^ 


CENTRAL  ICE  CREAM  CO. ,  an  Illinois 
Corporation, 

Plaintiff-Counter- Defendant 
and  Appellee, 

v. 

UNIVERSAL  LEASEWAY  SYSTEM,  INC.,  a 
Michigan  corporation  (formerly  known 
as  Reo  Truck  Leasing,  Inc.), 

Defendant-Counter-Plaintiff 
and  Appellant. 


APPEAL  FROM 
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MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  declaratory  Judgment  action,  in  which  plaintiff 
dismissed  its  complaint  and  successfully  moved  to  strike  defendant's 
counterclaim,  on  which  defendant  elected  to  stand.   Defendant,  as 
counter-plaintiff,  appeals  from  the  judgment  order,  which  dis- 
missed its  countersuit  and  awarded  costs  to  the  plaintiff,  as 
counter-defendant. 

On  April  9»  195^»  the  parties  hereto  entered  into  a 
"Vehicle  Lease  and  Service  Agreement,"'  whereby  Central  (plaintiff) 
hired  from  Universal  (defendant)  thirty-six  motor  vehicles  for 
use  in  hauling  plaintiff's  ice  cream.  Thirty- two  vehicles  were 
leased  for  eight  years  and  four  for  six  years.   The  lease  provides 
that  Central  may  terminate  the  agreement  by  (1)  notice,  and  (2) 
purchasing  the  vehicles  on  the  cancellation  date  at  the  initial 
retail  selling  price,  less  depreciation. 

On  December  26,  1956,  Central  served  on  Universal  a 
notice,  which  purports  to  terminate  the  lease  agreement  in  accord- 
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anoe  with  its  terms,  and  electing  to  return  the  vehicles  and 
equipment  "in  view  of  the  unenforceability  of  the  repurchase 
option."   It  also  states  that  the  agreement  was  being  terminated 
specifically  because  of  Universal' s  failure  to  maintain  the  vehicles 
in  accordance  with  the  lease.   Both  parties  have  construed  the 
notice  termination  date  to  be  April  9»  1957. 

On  December  28,  1956,  Central  filed  this  suit.   The  complaint 
Includes  the  lease,  with  details,  and  alleges  that  Universal  violated 
and  breached  the  lease,  and  has  refused  to  comply  with  its  terms, 
although  Central  has  completely  performed  its  lease  undertakings; 
and  that  blanks  In  Schedule  A,  which  related  to  the  vehicle  purchase 
price  formula,  were  completed  by  Universal  in  excess  of  and  in  viola- 
tion of  authority  conferred  by  Central.   It  requests  the  court  to 
enter  a  declaratory  Judgment  that  the  lease  was  effectively  terminated 
by  Central's  notice,  and  also  requested  that  the  purchasing  provisions 
be  declared  void  and  unenforceable. 

Universal  answered  and  counterclaimed,  incorporating  by 
reference  the  lease  agreement  pleaded  by  Central.   It  alleged  that 
Universal  has  performed  its  part  of  the  agreement;  that  Central 
has  refused  to  perform  its  part  and  has  served  notice  of  termination; 
and  asked  the  trial  court  to  determine  and  adjudicate  the  rights 
and  liabilities  of  both  parties  under  the  vehicle  lease  and  to  enter 
a  declaratory  Judgment,  construing  the  agreement  and  determining 
that  Universal  has  not  violated  the  terms  and  provisions  of  the 
agreement,  and  that  said  agreement  11  in  full  force  and  effect.  It 
also  asked  the  court  to  determine  that  there  is  due  Universal  the 
sum  of  $158,111.73,  as  the  adjusted  purchase  price  of  the  vehicles, 
and  to  retain  Jurisdiction  for  the  purpose  of  entering  further  orders 
subsequent  to  the  declaration  of  rights. 
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Central  answered  the  counterclaim  and  Universal  replied. 

Central  then  dismissed  its  complaint  without  prejudice.   Universal 

petitioned  for  an  early  hearings  alleging  great  financial  loss, 

due  to  the  unsalability  of  the  special  type  vehicle. 

Central  also  filed  a  motion  to  strike  and  dismiss,  because 
(1)  the  counterclaim  does  not  state  a  cause  of  action;  (2)  that  the 
claim  for  the  alleged  purchase  price  is  based  on  a  promise,  which 
is  in  violation  of  the  Statute  of  Frauds,  Section  4,  Illinois  Sales 
Act,  and  therefore  unenforceable;  and  (3)  the  original  declaratory 
Judgment  complaint  having  been  dismissed,  the  cause  of  action  of 
Universal,  if  any,  is  but  a  common  law  action  for  the  purchase 
price,  under  an  alleged  contract  of  sale,  and  should  be  placed  on 
the  common  law  Jury  calendar.   After  a  hearing,  the  court  entered 
an  order  sustaining  the  motion  to  strike. 

We  do  not  agree  with  the  contention  of  Universal  that 
when  Central  amended  the  caption  of  its  motion  to  strike  to  read 
"Motion  to  strike  and  dismiss  under  Section  48  of  the  Civil  Practice 
Act,"  it  eliminated  from  consideration  the  other  grounds  set 
forth  in  the  motion,  which  include  the  question  of  the  counterclaim 
being  sufficient  for  declaratory  judgment  action.   The  name  by  which 
the  motion  is  designated  Is  not  controlling.   (Barrett  v. 
Continental  111.  Nat.  Bank  &  Trust  Co.,  2  111.  App.  2d  70  (1954).) 
The  motion  is  sufficient  to  test  the  counterclaim  on  other  grounds 
set  forth,  but  not  included  under  Section  48. 

A  considerable  portion  of  both  briefs  is  devoted  to  the 
question  of  interpreting  the  lease  termination  provisions  as  an 


agreement  to  purchase  and  its  enforceability.   We  shall  not  discuss 
these  points,  because  we  have  come  to  the  conclusion  that  Central 
had  an  option  to  purchase,  which  was  not  exercised.   The  provision 
In  question  gave  Central  a  right  to  terminate  the  lease,  without 
liability,  if  it  (1)  served  notice,  and  (2)  purchased  the  vehicles 
in  accordance  with  a  price  formula,  which  we  believe  was  suffi- 
ciently set  out  in  the  lease,  without  disputed  insertions.  These 
were  conditions  precedent  to  termination  by  Central.   If  Central 
wanted  to  terminate  the  contract  without  the  consent  of  Universal, 
by  availing  itself  of  the  termination  provisions  of  the  contract, 
it  should  have  complied  with  the  conditions  of  the  contract 
precedent  to  the  exercise  of  the  right.   (Hale  v.  Cravener, 
128  111.  ^8  (1889) J  12  I.L.P.,  sec.  3^2,  p. 489.)   This  it  did 
not  do.   It  was  an  ineffective  attempt  to  terminate  the  lease, 
but  it  did  not  result  In  any  obligation  of  Central  to  buy  the 
vehicles. 

The  principal  question  is  whether  the  counterclaim  is 
sufficient  to  comply  with  the  Declaratory  Judgment  Act,  Section 
57.1. 

The  notice  served  by  Central  was  a  repudiation  of  the 
lease,  and  the  refusal  to  continue  the  use  of  the  vehicles  or  to 
pay  for  their  hire  was  a  breach  for  which  Universal,  therefore, 
had  a  cause  of  action. 

When  Central  filed  its  complaint  for  a  declaratory 
Judgment,  Universal  properly  filed  its  counterclaim  in  the  same 
action.   It  is  desirable,  as  the  Civil  Practice  Act  makes  clear, 
that  all  matters  in  dispute  between  the  parties  are  to  be  disposed 
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of  in  a  single  action,  where  it  is  possible  to  terminate  the 
litigation.   The  dismissal  by  Central  of  its  complaint  did  not  end 
Universal' s  right  to  continue  under  the  Declaratory  Judgment 
Statute,  if  the  controversy  arose  out  of  the  same  action,  and 
presented  a  case,  properly  pleaded,  for  invoking  the  jurisdiction 
of  the  court  to  render  a  declaratory  judgment,  bottomed  on  a  good 
cause  of  action. 

The  granting  of  declaratory  relief  on  a  counterclaim  is 
now  recognized  as  common  practice.  The  fact  that  a  plaintiff  is 
not  entitled  to  the  precise  relief  sought,  or  because  the  court 
disagrees  with  plaintiff's  construction  of  the  contract  involved, 
is  not  sufficient  to  dismiss  a  declaratory  complaint.   The  complaint 
in  an  action  for  declaratory  relief,  which  recites  in  detail  the 
legal  dispute  between  the  parties  and  prays  for  a  declaration  of 
rights  and  other  legal  relations  of  the  parties,  states  facts 
sufficient  to  constitute  a  cause  of  action  against  a  motion  to 
dismiss  for  insufficiency  of  the  complaint.   (Civil  Practice  Act, 
sec.  57.1;  Burgard  v.  Maecoutah  Lumber  Co.,  6  111.  App.  2d  210,  218; 
Anderson,  Actions  for  Declaratory  Judgments,  Vol.1,  sees.  313  and 
324.)   Construction  of  a  contract  is  a  proper  type  of  action  under 
the  Declaratory  Judgment  Act,  even  though  plaintiff  requests  and 
the  court  grants  money  damages  or  other  incidental  relief.  ( Orerar 
Clinch  Coal  Co.  v.  Board  of  Education,  13  111.  App.  2d  208.)  Unless 
it  appears  to  a  certainty  that  the  plaintiff  is  entitled  to  no 
relief  on  the  stated  facts,  which  could  be  proved,  the  complaint 
must  be  sustained.   United  States  v. Cattaraugus  Co.,  67  F.  Supp. 
294,  298  (19^6). 
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The  filing  of  the  complaint  by  plaintiff  was  an  admission 
that  an  actual  controversy  was  involved.   The  counterclaim  sets 
forth  the  same  controversy  with  &  request  that  the  court 
determine  the  rights  and  liabilities  of  both  parties  under  the 
lease  and  to  retain  Jurisdiction  in  order  to  effect  a  full 
termination  of  the  controversy.   We  believe  Universal' s  counter- 
claim does  state  a  good  declaratory  Judgment  cause  of  action, 
sufficient  to  bring  it  within  the  provisions  of  Section  57»1 
of  the  Civil  Practice  Act. 

Attorneys  for  Central  argued  orally  that,  although 
Universal  may  have  a  cause  of  action,  the  relief  sought  was 
improper  and, therefore, fatal  to  the  counterclaim. 

We  understand  that  the  scope  of  the  declaratory  judgment 
remedy  should  be  kept  wide  and  liberal  and  not  restricted  by 
technicalities.   The  thing  of  importance  is  the  right  and  duty  of 
the  courts  to  grant  declaratory  relief  where,  in  the  Interest  of 
the  proper  administration  of  justice,  it  ought  to  be  granted* 
regardless  of  how  the  particular  action  in  which'  the  declaratory 
relief  sought  may  be  classified.   This  is  one  of  the  advantages  ©f 
the  procedure. 

The  instant  counterclaim  states  an  actual  controversy 
and  requests  the  court  to  determine  and  adjudicate  the  rights 
and  liabilities  of  both  parties.   This  is  sufficient.  If,  in 
determining  the  rights  and  liabilities,  Universal  is  able  to 
prove  that  it  Is  entitled  to  a  money  Judgment,  it  will  be  the 
duty  of  the  court  to  determine  and  grant  such  further  relief  as 
is  necessary  and  proper. 
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Reversed  and  remanded,  with  directions  to  overrule  the 
adtlon  to  dismiss  and  to  proceed  in  accordance  with  the  ¥iews 
expressed  herein. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


LEWE,  P.  J.,  and  KILEY,  J.,  CONCUR. 
•» 

ABSTRACT  ONLY. 
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Appellant, 


Appellee. 
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APPEAL  FROM 
SUPERIOR  COURT, 


GREATER  BETHESDA  MISSIONARY  BAPTIST  )    COOK  COUNTY 
CHURCH,  an  Illinois  Religious      ) 
Corporation,  5 


I 


/> 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  sued  to  recover  salary  alleged  to  be  due  for 
breach  of  a  written  contract  by  defendant.   After  answer  and  reply, 
the  court  entered  an  order  for  summary  judgment  In  favor  of 
defendant,  from  which  plaintiff  appeals. 

It  appears  from  the  pleadings  that  the  defendant  church 

was  organized  on  November  30,  1937 »  with  an  initial  membership 

of  11?.  Plaintiff  was  the  first  and  only  pastor  of  the  church 

from  the  date  of  its  organization  to  June  5,  1953.   The  contract 

of  employment  is  embodied  in  a  letter  under  date  of  October  19, 

1937,  addressed  t©  plaintiff  by  William  J.  Walker,  chairman 

of  the  board  of  trustees,  and  reads  as  follows; 

"Greater  Bethesda  Missionary  Baptist  Church  of  Chicago, 
Illinois,  a  religious  corporation,  having  extended  to 
you  a  call  to  become  its  pastor,  it  becomes  our  duty 
as  trustees  of  said  church  to  enter  into  a  contract 
with  you  for  payment  of  your  services. 

MWe  hereby  offer  and  agree  to  pay  you  for  your  services 
Sixty  ($60.00)  Dollars  per  week  for  the  first  year 
with  the  understanding  and  agreement  that  just  as  soon 
as  our  finances  will  warrant  It  during  the  first  year,  to 
Increase  your  salary.   We  realize  that  yom°  services 
will  be  worth  more  than  Sixty  ( $60.00)  Dollars  per  week 
and  we  therefore  agree  to  make  an  increase  in  the  payment 
of  your  salary  Just  as  soon  as  we  are  financially  able  to 
do  so. 
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MWe  hop©  that  you  will  accept  the  call  to  the  pastorate 
of  the  Greater 'Be the sda  Missionary  Baptist  Church  undeF 
the  agreement  herewith  made  8  and  that  you  will  please  w  j.. 
indicate  your  acceptance  oi°  the  call  to  the  pastorate 
of  the  Greater  Bethesda  Missionary  Baptist  Chureh  of 
Chicago,  Illinois,  by  signing  the  acceptance  and 
returning  to  us  a  copy  of  this  communication." 

Plaintiff  accepted  the  pastorate,  in  writing,  "under  the 
terms  of  the  agreement  above  stated. M   Subsequently  his  salary  was 
raised  to  $125  per  week.   He  was  discharged  as  pastor  by  a  majority 
vote  of  the  congregation  on  June  5,  1953° 

Defendant's  motion  for  summary  judgment  is  supported  by 
accompanying  affidavits  containing  various  charges  as  to  the 
pastor's  conduct  over  several  years  following  his  employment.   These 
charges  relate  to  his  desertion  of  his  first  wife  and  their  subse- 
quent divorce;  to  cruel  treatment  of  his  second  wife;  to  fights 
and  disturbances  in  his  apartment  which  alarmed  the  neighbors  and 
resulted  in  his  eviction;  to  his  close  association  with  an 
ex-convict  who  caused  the  pastor  to  be  arrested  and  prosecuted 
for  the  alleged  crime  of  impersonating  a  policeman  and  carrying 
a  pistol,  with  attendant  adverse  publicity  to  the  church  In  news- 
papers and  on  radio;  to  plaintiff's  indictment  by  the  Federal 
government  on  charges  of  fraud;  to  the  keeping  of  an  automatic 
revolver  in  the  church  office;  and  to  plaintiff's  attempts  on  two 
occasions  to  kill  William  J.  Walker,  chairman  of  the  board.   Such 
a  course  of  conduct,  the  defendant  church  asserted,  split  its 
membership  let©  tv®   hostile  factions  and  ultimately  resulted 
in  numerous  members  leaving  the  parent  church  and  organizing 
a  congregation  of  their  own.   In  the  view  we  take,  plaintiff's 
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contentlon  that,  to  use  Ms  terminology,  "extraneous,  Irrelevant 
and  prejudicial  material11  presented  in  defendant's  pleadings 
constituted  issues  of  fact  to  be  determined  upon  trial,  is  of 
secondary  importance,  since  the  contract  ^or  plaintiff ' s  personal 
services  as  pastor  on  a  weekly  salary  for  an  indefinite  period 
of  time  was  a  hiring  which  was  terminable,  with  or  without  cause, 
at  the  election  of  either  party.   Numerous  cases  in  this  State 
support  this  conclusion;  see  Orr  v.  Ward,  73  111.  318; 
Joliet  Bottling  Go.  v.  Brewing  Co.,  254  111.  215;  Fuchs  v. 
Weibert,  233  Hie  App.  536;  Marquam  v.  Domestic  Engineering  Co., 
210  111.  App.  337;  and  Gage  v.  Village  of  Wilmette,  315  111.  328. 
Decisions  of  other  states  are  to  the  same  effect;  see  Watson  v. 
Gugino,  98  N.E.  18,  and  Duff  v.  P.T.  Allen  Lumber  Co«*(Ky.),  220 
S.W.2d  981. 

Aside  from  charges  of  conduct  unbecoming  a  pastor, 
plaintiff  contends  that  summary  judgment  should  not  have  been 
entered  because  the  pleadings  and  affidavits  presented  issues  of 
fact  that  should  have  been  tried  by  the  court;  among  them,  the 
questions  whether  the  meeting  at  which  he  was  discharged  was  held 
pursuant  to  notice  as  provided  in  the  by-laws  of  the  congregation, 
whether  he  was  ready,  willing  and  able  to  perform  his  duties 
and  meet  the  responsibilities  of  his  employment,  whether  he  was 
prevented  from  performing  his  duties  during  the  existence  of  his 
contract,  and  whether  he  was  without  employment  for  a  period  of 
three  months. 
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To  show  that  plaintiff  had  notice  of  the  meeting  called 
for  the  purpose  of  discussing  the  termination  of  his  services 
and  whether  he  had  an  opportunity  to  participate  in  the  meeting, 
the  defendant  ©hureh  attached  to  its  motion  for  summary  Judgment 
the  certified  minutes  of  the  special  church  meeting  held  May  11, 
1953  at  which  it  was  arranged,  in  plaintiff's  presence,  that  a 
special  meeting  be  held  June  5»  1953  to  vote  on  the  termination 
of  his  services;  also  attached  were  the  certified  minutes 
of  the  special  meeting  of  June  5»  1953  which  disclosed  that 
before  the  meeting  plaintiff  came  to  the  door  of  the  assembly  hall 
and  stated  that  the  congregation  did  not  know  what  it  was  doing, 
and  that  he  then  went  upstairs  to  the  church  office  where  he 
remained  during  the  entire  meeting,  refusing  to  accede  to  the 
urging  of  a  church  committee  that  he  come  down  to  the  meeting 
to  defend  himself  against  the  charges  preferred  against  him. 

Plaintiff's  claim  for  back  salary  is  without  merit. 
It  appears  that  defendant  had  procured  an  injunction  against 
plaintiff  in  another  proceeding  which  was  dissolved  on  the 
ground  that  the  court  had  no  Jurisdiction  over  an  ecclesias- 
tical controversy  between  the  parties.   In  that  case  the  injunc- 
tion was  subsequently  dissolved  on  October  15,  1953»  and  the 
pastor's  damages  (including  $3253«00  representing  attorney's 
fees  and  costs)  were  assessed  at  $^-253.00  by  the  Circuit  Court. 
This  sum  was  paid  to  him,  and  the  Circuit  Court  clerk  certified 
the  satisfaction  of  the  amount  of  the  Judgment  and  costs.   In 
this  suit  plaintiff  seeks  re-imbursement  for  salary  which  he 
alleges  is  unpaid,  but  the  amount  of  damages  awarded  him  upon 
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dissolution  of  the  injunction  included  a  salary  award,  and  as 
we  read  the  record  plaintiff  is  not  entitled  to  any  further 
payment. 

We  are  of  the  opinion  that  the  summary  Judgment  was 
properly  rendered  on  the  affidavits  of  defendant  and  the 
counter-affidavit  of  plaintiff,  and  therefore  the  Judgment  is 
affirmed.   Costs,  including  those  Incurred  through  the  necessary 
filing  of  additional  abstract,  are  taxed  against  plaintiff. 


JUDGMENT  AFFIRMED;  COSTS 
TAXED  AGAINST  PLAINTIFF. 


BRYANT  and  BURKE,  JJ.,  CONCUR. 
ABSTRACT  ONLY. 
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?he  plaintiffs,   B?ll£iaa  ■-.   iho^son  and   f2jar«Mi      * 
'Ihoiapnon,  hie  v?ife,   bro afht  salt    "'or  fiaa&g««  suf      •        .3  a  re- 
sult of  the   tlle$#4    rsjtoval    fey    toe  defendants ,   Joan  -O.jcher  and 
•Anthony  1.   ^ajcaer,   of   c«rt -..la  top  soil  from  certain   lend   of  the 
plaintiff 3  in  or  ne<.--r  .-inedele,  9&$tgs  Jaunty,     •■■JTter  &   trial  by- 
jury,   B    Judi,,.er,t    MM  entered  09   tJM    Terdiet   Id   f&TOff  of  the 
plaintiffs  and  •.■,;;  inst  the  i Stand ant «   in  the   o-ju&  of  *2,953«50« 
«otlo:!.i  (If   the   SstfaaAaatJi  for   .Ureotsd  verdicts  wore  aeaLsd,   as 
was  their  action  for  new  tri-..l.      -a©   death  of  one  9t   fcne    plain- 
tiffs, 1*r«MS    -.   'ino«u-aon,    I  ■   (gas  tad,    &a$  ^iiic«.<jO   Mtle  and 
r'rust  Co.,   as   trustee  under  a  cerU.iii  trust   atf  •■,*:_..-.-.    l&U     :.  .ain- 
tiff  tfilli&a  I  .   ^hou.aon  is  sols  beasfiei&ry,   «M  oaded  as  a  party 
plaintiff.     S&a   ftefffttaa**   a«At*B£  E    6    I   vvi'.lict   io  agaia**. 
the  manifest   waigi  t  of   Mm   eviuoaoe,      Atf    fc&t        WM  no  othei  ar- 
fftOftttt*  ••  appeal  by  fcfct   M?SS&aai0,    it  will  be    necessary  to  ra~ 
VJMm  t&ft  evidence,    whieo  is  saistagtially  ae   follWM,  no  faff  as 
material: 
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ULiM  -*   ibosapaon,   o  •  ;ie  plaintiffs,  c^oed  Lot* 

lo,  u,  aad  12,  in   I-.  *.  $&ea$s*ft'a  s*bAiviai*a 
liiiacis,     f&ay  lie  on  the  west  ii£e  of  Pari  &v»aae  at  &5ta 
--fcreet,  ^lasd&le,   -  Lot  10  )»«  yf  the 

intersection,  ana  tus   :.':-•?-'  lots  extending  aartb  tbereiVor*. 
laeh  lot  is  about  100*  wide  ortfe-eoufeli  and  £00*  s£«®p  eufet-weat. 
is  tbe   latter  part  af  ±9$t$    -«r.   ffefti^a&m,  ■  ,  %hW   >>,-:;■■. Ired 

iivin-    la  ■::-iif  udu,   aa&a  to    tllla&ia   jfrfti    ■       '  -  nt\& 

.  ; :.    i   lft*$aetiaii  af  tbg   taree  lot*  i  -jraedibstt  tbay 

wars  normal,  «  tb«|    ^sre   Ik   fe&«l*   &tt£a?&3   8ta1  ■■.       -.rain,    in  Mar«ba 
1953  &e  returned  to  Illinois  <*sd  at  tb&t  tiaie  ofcs>-rrs&&  t#a  boaaea 
aofier  construction  o&  tbe  two  lots  ist&ad lately  ncrtb  ,:t  ble  lota. 
lb©  two  lota  &js£¥t&l*taly  aort&  »a&  jva^laaaly  sold  ay  ««r# 

Xho/spsoa  t&rougb  ©.  broker,  afra*  l*a*alaa,  to  the  two  ■ifcf^a£ia«ta. 
i*e  also  obs-^-Vr-  »&?*   .3 a  o  if  ■■.tiofi  upon  his  three  lota, 

tba  axawfatioa  b#£i  it  i$o*  s  8t7*  a&4  is  to  ik  inobos  dee-;, 

tsit&   Halt   the   two   iota  of  tiie  defend  &&te  to  &&e   Bj&9U|   it&£  been. 
filled  aoaae  four  or  five  fast  afcsv*  «b»i?   t$Xm»2  l«m-t,   s-'aeir 
fOVsiav  lata!   a&vtng  bean  sosfcewb&t  lower  th&a  Mm  plaintiff *s  lota, 
and  ware  beautifully  l&a&ac&^ed*     He  teatlfisd  ba  called  at  tba 
bouse  Immediately  iiorto  of  bis  property,  ea&ed  for  feds  ^jober, 
a&d  talked   !•  •  Ban  be  suppcaed  mm  Jobn  ^ajaber  add  w&e  aald  be 
was  l<        I   Jeber,  o. ■■■:  eafaMaata,  and      *t  -**«.jel»er  told 

biai  t»b»»t  he   U.*gob€rJ'  I  a  dirt  from  Mr*   Iboaiysoa'a 

lots,  but  tb&t  «4re.  J^a^alee,   t&a  saaYX  aetata  broKers 
biiu  ofirmiasion,  *«4  fcbab  be,        .  ja&er,  99&M  ca   Hit 

bl*c<  dirt  tb&t  IM  baa  t«nt«a.     Mttt«   *ec*lee,   ft*4  t«  MP* 

'Iboeipeoa,  bad  no  eon&^otiofi  vltb  tbe  subject  ex-~.  t-o  tbs 

e&Ie   aaaw    tiae   before  of   UU    t>  lata    k4   tbe  d©f©aciaats.      IS»« 


I 
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'i-horngBOh  aext  saw  the  lots  la  the  fell  of  1953  nt  'which  tijae 
3oa«  ei&y  hed  been  damped  in  the  exc*.vr:  t-ion  and  a  thin  layer 
(less  than  &a  inch^  of  bikes  dirt  over  the  clay,  whleh  ruias 
had  washed  dowi, 

John  isiajcher  testified  thtst  fca  had  never  iaet  or  talked 
-with  Kr,  "i'iion^soa;   that  bis  house  waa  nut   iawta41a*alf  aorta  of 
Thoapsoa's  lots,  but  was  immediately  north  of  the  lot.  of  his 
brother,  i»nthany  -^ajoher;    that  he  had  aot  received   .ay   to-   soil 
froa  air,   Thompson's  property,  aed  did  not  Jcaov.  anything  about  the 
r«jftoYb.l  of  top  soil  fro&  ^r.  Ino&psoa's  lots, 

»athcny  i*ajoher  testified  thsit  his  and  ais  brother's  two 
lots  were  purchased  fross  Itr*    iho^.-aoa  aa4  that  he  &ad  his   bro- 
ther hud  built   t*o  houses  on   these   two  lots,  ta>-.t  t,hey  built 
trie   houses  by  oontr«ct  at  the  sarae   tl^se,   Bfti  fc&at  their  exca- 
vators    ers  one  Buseroa  *hd  another  person  by  the  aa&a  of  hUe;£lns. 
iJs  testified   that  he  fce&ed  **?■*.   Paaalaa,    the  real  eatftta  broker, 
about  piling     excavated  dirt  from  the  defendants'   lots  o.a  Mr. 
Thompson's  property  daring   construe tion  aai   I  •  iu    they 

could  do   this;   that  M   vaa  present   vthQn  this  dirt,   a  considerable 
uvuouat,  isas  pushed  over  frota  their  two  lots  onto  the  ^hoa^son 
property;   (feat  it  covered  tm  an*  25-50  feet  a$a%&  en  to  tag 
plaintiff's  lots  and  extending  200  feet  east  to  *est,   and   that 

•ias,  one  of  the  excavators,   lata*  puafeaal  it  baoK  over  oa 
to   tue  Kaja&a£  lots   fc*   l&vel  off  the   rro„erty.     la   tal4   ?h, 
Busei^a,    the  other  excavator,  awv&d  soae  of   the  'Urt  froa  tip. 
TliOUi.  son's  property  fee   their    .raperty,    tfeftfe   t&*84   KM   tatW  «±«n 
were  uader  his    l-vathony  MaJafeeV**)    hirectloa,   that  he   and  his 
brother  w*jre  generally   present   in  the   afternoons.  afeaa   litia  aoii 
was  aoved  back,   e^ad   l&afe   M*l  soil  aioved  fe**fc  ma  s.eih  own  soilo 
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The  defendants  did"   ast  see  .-..ay  9%  MIX  tractors  or  anybody  else  aev- 
in*>  dirt  in   the  ass*  sfcSSt  they  -'id  act  recognise.     1-ej  denied 
saktaf     any  top  soil  froia  the  plaintiffs  §1  »p<  rfy,    ta£  denied 
adatittia.;   they  bed        ...        mft   bat  ^athony  admitted  feaslag  e  con- 
versation with  the  pluiatlff  o  fill  in  tttft  exoav&~ 
lion  on   fee  plaintiff's  lets.     tae  defendvr.t     nthony's  fcxplaaailc-n 
of  his   admitted  a^.ree^eat     o  fill   in  the  excavation  on  the  plain- 
tiff's lota  was   so   that  there  r^ould  be-  go  water  seepage  en-i   such 
would  e&u^nce  end  beautify  Un               tiff's  tusd  defeat  tat  ~athony 

ler's  property,     &e  ee&a I n  -Aa^ed  Basis*1  had  a  ■conversation 
with  Rr.   isaasaaa,  i  plaintiffs!  -witness,  bat  assist  tot  lag  ts 

nau   reSKrVs4   top  soil  frstf  vae  plaintiff's   j.and.     Kg  sals' 
ae   never  saw  the  excav&  felon  on  the  plaintiff's  proj  srty  r^farred 
to   by  Mr.  asjvaasrts?,  a  plaintiff's  witness* 

Seal?  gdstoaaaa,  '•'ire  Balsf  in  the  tillage  of  liasaals, 
testified  feast   IS  aa4   tm    .  Mtsa  engages  ia  contracting  wrk 

and   Bag  occasion  tc  hare  e  conversation  with  aasas&y  ^ajcher  in 
K&rsil  of  195 3 »  I*  the  latter-  fc&taaay  H&Jsaar  told 

hia  that  the  real  sststs  eeaaa,  assaissl  Iftrs.   Measles,  gave  hia 
(aataaaf  Kajsasff)  permission  to  remove  fcae  uirt;   seat  one  Buseaa 

;is   excavator;  tai  he    {or  huseiaa)    tssiE  s#oa  of  the  biaeJc 

dirt  off  of   the  taSM&ttta  property;   that   ae  hoped     N?«   fa-aapssa 
did  not    eaal  to  mfcice  anytttiag  oat  of  it;    and  ■  .•  .  taa  said   as 

observed  tractor  sar&s  iudictttia;   that  dirt  frees   -        |  uiatiff's 
property  had  beea  saaaasl  over  os  to   teas  adjacent  property. 

Le  A&VfasrtS?  si  ifcness  for  the  plaintiffs  and  testi- 

fied that  a©  »as  in  the   busiaesa  of  excavating 3    ssdrHl  ^  -nd 

staling  of  fill  and  blac*  dirt;    that  he  «         jailieJ?  e£$t  tas 
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reasonable  isaricet  pries  or  top  soil  or   black  dirt  in  and  around 
Borage  bounty  in  the  la  t  tax   part   of     1952  and   the  early  part  of 
1953;   that  lie  wlked  over  cue  property  of   ■•  r4    Z&eflpaa*,    baiag 
the   three  lots   la   -..uestion,    shortly  before  the   trial  and  found 
timt  the   (i^ajoheri    lata   to   tua  north  ware  filled  in  about   three 
feet  higher  than  the  plaintiff's  lota,    Uant   tlw    aisa  of  the  area 
of  the  plaintiff's  lots   that  was  stripped,   out,      j         -voted, 
about  100'   s  290',    the   depth  of   the  cut,   or   olsck  soil  removed,   v^: 
1',    he    dag  &qw&  to  ascertain  the   depth  of   the   excavation  and   it 
was  one   foot,   tne  cubic  yardage  of  the  excavation  vaa  1074  yar&s, 
and   taat  it  was  his  opinion  that  the  fair  and   reportable  prico 
for  such  black  top  soil  at  that  time  v/as   |2,75   a  yard,    {delivered , 
but  not   spread).     Tor  10?4  cubic  yards   that  is  '■•2953.50,,     K* 
said  that  at  the  rear  of   the   plaintiff's  lots  v    ■     •-      :  ta    I   ilch 
had  not  been  stripped  and   nfclefe  bad  on  it   the  original  blacic  top 
soil  and   that  black  soil  *»as  one   ior-     leap* 

Star*   la  a  sjarp  conflict  in  some  &i    -■■*'■  :y,   and 

it    is   peculiarly  for  the  jury  in  euch  a  situation  to  pass   apor. 
the  credibility  of   tne   witnesses,   to  determine  if    ine/«  *aa  ar.y 
misrepresentation  on  the  part  of  the  pluintiff,   or  of   either  de- 
nt,  cr  the  other  witnesses,    to  weigh  the   evidence,   anal    tc  de- 
cile  fro  a  it   and   the  reasonable   inferences   to  be  drawn  titerefron 
whers  the    or epond  ranc a  if    feat  evidence  lies,     'io   tne  extent  sroate 
of  the  evidence  is   circumstantial  it  wa3   competent,   relevant,   and 
admissible,   and   it  was  for   the   jury   to  deter/sin©   its  vei^ht  and 
significance  under  ail  the    facts  and  circumstances   In  evidence. 
There  definitely  wati  an  exeavstion  of   a  considerable    siae  on  the 
plaintiff  a*    lots.     The  plaintiffs  had  not  these  elves  done  tfeaS  ex» 
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csvatiag,   or  hud  it  aoa®,     *'&©  defaadimta  bttd  unquestionably  beea 
engaged  la  a   large  aaoa&t  af  exoav^ia^  &ad   dirt  .moving   Dr.te.dir 
lots  to  the  aorta  whioa  admittedly  involved  moving  j&uob.  dirt  from 
thoss  lota  on  to  the  plaintiffs'   lots  Mi   feftea  baelc  a&  to  the  de- 
faa&aata1   lots.     ffct  yataatlal  possibility  ia  mull   .    ■itaatla&  of 
soae  of  the  plaintiffs'   owa  soil  from  his  gm&  lots  being  amoved, 
iatsa  tlaaal&y  or  iatdverteatly,  over  to   uh*  defendants'   lots  is 
apparent,     Mr.   Thompson  t&lked  vyita  one  or  the  other  of  the  de» 
feaa'aats  -bout   baa  exaaYafe&aa,  aafl   ■  heir  vai   L     i   af  that  eoaver- 

-:   saafl&aaiag  in  pari.     %*   fcriax  s .:  faafcfl  tea*  to 

Aatavsiaa  --.-ho  «m  to  be  believed,  iota  of  the  &<  '  sta  vara 
present  gaaarail*  ftarlac  "-ie  aa«*aa  af  t&a  contraction  of  taeir 
tvo  houaas  and  had  actual  fttaawla&ge  of  aaa*  are  aaarge&ala  v  ita 
knowledge  of  their  excavators'  pctivities.  Mr.  iisehjsann  hud  a 
conversation  with  aatfeaay  Stajafear,  sd  ':;eir  versions  of  that 
•are  also  eaafiiat&Bg  to  MMM  extent.  *ga&B,  en©  trier  of  the 
facts  Iaa4l  '.'o  decide  «fela&  vcr.wio;-;  a>rrect.     Anthony  ttaja&a? 

admittedly  did   agrea  to  fill  tfi  th«  excavation  oa  the  plaintiffs' 
lots  and   did   in  part  do  so.      .hethcr  that  was  out  of  a  feeling  of 
respoa^iMlity  oa  tJ)«  a'afeadaats1   pava,   or  was  for  llm  rea&a&a 
Aftt&a&y  *;-ajeher   testified  to,   or  was  for  no  rea-on,  «a*a  jaattsrs 
for  the  jury  to  eonalder  aa<ft  ^eteru.t.ie ,     i&a   •.   ■  "•-.  sat  at  oaa 
point    th.:.t   aa  never  saw  the  excavation  on  the  plaintiffs'    property 


referred,  to  bj  ^r.   *4iwaerter  is,   to  say  the  least,  ^o  me  what  in- 
credible,  eel  apparently  conflicts  with  other  parts  of  hi3  o«© 
testimony.     Ha   effort  waa  ftpp&rsftfelj?  gada  by   aat  defendants  to 
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prove  any  actual  authority   in  ^rn.    $aaa&**a    the  real  sat  Rg&otj 

froci  Kr,   Thoaipsoa,   and  from  au^ht  fe&at  appears   nere   U  hi  of 

tne  Aafsafiaaaa  as  to  the  plaintiff e*    caal  aati        hmm  aa»f>X««aljr 
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unauthorized  ugfl    tence    trespasses.     If*  one   «lse  was  &4li£g   a&y  dirt 
excavating  or  moving  in  th«t  area,      ih©   defendants'   excavators, 

■.•.via  and  StggiAs,  were  not  c&Iled  u  witnesses,   arid,   they  hav- 
ing been  employed  by  its,    It   v\ould  s©ej&  there  was  more 
of  e  burden  on  the  defendants  than  t&e  plaintiffs   to  ce.ll  toes,  if 
w.uot  tney  Bight  have   testifl&d   la  *ould  have  tended  to  support   the 
defendants,     'ffceir  testimony  as  to  exactly  what  iaey  AIM   o.i  the 
plain tiffs'    lots  jsight  have  cast   soae  farther  light  on  this  flat- 
ter.    Their  not  being  called  as  witnesses  was  £  $»$•?  factor, 
aaoag  others,  for  the   jury  to  consider* 

"ho  plaintiffs  cite  the  ««•«  of  :piq&  vs.    il>u.,fe^&   11903 J 
105  111*  APP»  615,  *saere  the  Court  s fettled,   page  616  - 

"ttwPa  vafl  a  clear  conflict  in  the  evidence,     -'hen 
that  la  m  it  is   the  pec-llar  province  of 

the   Jury  to  &«t«»atJM)   tha  ^re  pond  era  nee  afid  cred- 
ibility -jf   the    evidence.      QVB;.,!  ■;■<   ?a .    T  -I^;^a   49 
111.   72.      1->hec  stn  appellate "court   is  as-ced  to  set 
aside  a  ve:  prevailing   party  lo  entitled 

to  ail    kM     '   fOJ    'vie   inferences   ie^ti&atoly  aris- 
ing from  the  evidence,     Hfoof  vs.   hGp..:.'T  <aL.   $5  Hi* 
*#*>*   324. w 

'fhe  trial  court  considered   X/hese  same  -iUeations  on  the  defendants' 

■iptiOM  for  directed  verdicts  and  for  new   trial  and  denied    the 

xaotions.      Ba    .re  act  disposed  to    lisagree* 

ffe§   defendants  have  cited  no  oases  or  other  authorities 
on  txij  proposition   upon   which  they  urge  a  reversal  here,   or  in 
response  to  the  points  hact  authorities  of   &he  ^isintiffs.     On 
the   ^ther  hand,    the  plaintiffs*    brief  diseiODes  well  established 
authority  for  allowing  fc&a  plaintiff©  to  r®Qzwz?  from  the  de- 
fendants  t&a   voiae,   in  its  utTMMi  condition,   of   the  soil  removed 
froa  their  lands,    if   it  v,:-.k   30   removed  by  the  defendants,     i"'hay 
cite    M»   MS*  of  GX?3^  ,;.[-  ^.-..rXotU'L_fe^K:  vs.  Jgg    .  »  X^>L  &  aOK3 
?'■..,, •■ijrr.   at  alft    (1942)    378  111.   42$,  a  case  involving   damages   for 
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the  raaaval   of   soil,  ^  -       i    EtauM      ..id,   p.   433-~. 

"it  is   established   that  afters  on      *   :  I gfully  re- 
moves soil  fraaa  lead   of   snaths  r.    the  latter  *aay  ra- 
eova?  tii.v  value  of  iOil   in  its   severed  eosaitiou. 

oI,;jiz>  va,   ^';JHJLa._  ■-'  •    ••■..'  '-.j_» .  293  *11»  li*J  SflS- 

OtftN  va .  COWjiOLID^lJ.D  SQaj  CO..   13?   id.   2*;   ?I?TX* 
f""7~?0r-v:;Trl,YJ   108   id.   646:    QhJHX-'GT-Qfs  XQ1    CO.    *s. 
J-7-.fr  .LX7*l0"l   id.   46;    ILLiSOTS  gp    >T.  LOUIii  kHT- 
-XCt.i  ...r"':  :.:,-,. .1  GO.  fa.   vaa  ■:  >  ""W5™T5  rWZTT^"^  "1  "■_  ■.  OK 

zEZJ^mTTTTst  45577*^ 

The  cause  .of  aatlea         ;    La    I  w  hi  by  trespass   to  real 

estate  la  wrongfully  axeavatlag  sad  carrying  av-ay  to.,  oil  there- 
from,  eoapar^bie   to  baa  00 am  >fl  la*  satiaa  of   fcraapai      i.aara 

olausuja  f regit,  cad  in  such  aa  action,  if  it  is  Btaiatainabl©,   the 
plaintiff  is   entitled  to  a  recovery,   as  iaaagaa,   of  :tel 

value  of  the  property  removed  incident  to  the  traapaaat     ^.cri^-TS 
IJI^'.'...   p-l^v- vsri  JQi,;.  ■■    v> ■--'■-'-.  yO.   et  fcl . .    sapra.     There   is 

sufficient  proof,  we  bolieve,  in  the  testimony  of  Mr.  Thompson  and 
dr,  Aawaarfcar,  that  baa  aOAditioa  of  baa  plaintiffs'  property  with 
reference  to  tiie  alleged  rano<ral  of  top  soil  was  substantially  the 
same   in  the  fall  of  1957  just  prior   to    tfea   trial,    >  .    *-uwt.  ertar 

sade  his  exaaln&tioa,   us   in  Maraa,   1953.   afcaa  or  aaaat  aaaa  the  ex- 
cavation had  evidently  occurred,  except  for   Una  .subsequent  filling 
in  of  a  certain  asaount  of  elfey  therein  apparently  by  one  or   ooth  of 
the  defendants.     "Xhe   calculation   of  1074  cubic  yards  of  to.?  soil 
9Xcu.vat*S  and  re&oved  does  not  .     1      e  unfair  to   the  defend  f-inta. 
Though  oonsvivubly,  as  the  iafaiutaala  suggest,  i&aay  things  night 
have  intervened  in   the   interim,  fcfcara  was  no   evidence  a&jrt&lag   aid 
in  fact  intervene  except   the   partial  clay  filling   ia  referred   to, 
That  Mr,  Thompson's  estla  baa  extent  of  the  excavation  on  his 

lots,  -  150'  x  ^?5  x  is  to  24  inches,  -  ia  sadaavtaats  &ar$ar  ll 
iiuwaerter»s  estimate,  -  100'   x  -290'   S  1* ,   -   lb  not  of  jppaa*  signif- 
icance and  die.  not  ia  any  way  pre Ju  ice   the  defendants,   laaaasaa  as 
the   jury  apparently  accepted  Mr.  ^r'e  lesser  sstiaata. 
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General  So.  I01M 

Kathryn  £.  (Kay)  Read, 

Plaint if frAppei lent, 

re, 

...     l\   -r      .t«   and  Josephine  Tat© 
and  John    ..    *y*a     n.     teltex  §« 
J  toutaraoy*>r,   d/b/a/  gya»  Realty 
Company, 
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appeal  froa  th© 

Circuit  Court  of 
i'cLsan  County. 
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Def en'  —  !•••■    4 

#   J. 
Kathryn  C.    (Kay)   B«*d«    U-e  plaintiff,  brought  her  suit 
against  H.  Clay  Josephine  Tate,    the  de;  st   for 

a  real  estate  broker's  comsission  growing  out  of  t;  of 

real   estate  owned  by  the  defendants.      Upon  action  at   the 
defendants,   the  r*;«l  estate  broker  tins,  of  John     . 
!alt<  r     .     toutaiBioyar,  doing  business  mm  -salty  ..u.;,  any, 

vere  made  co-defendant*  to  the  suit.     The  only  evidence 
heard  wis  on  behalf  of  the  plaintiff,  and  on  action  of  the 
defendants   for  a  directed  verdict  ia  fivor  of  the  defend  -at.;, 
the  trial   court  a 1 loved  the  motion,  yave  csn  instruction  for 
a  verdict   for  the  defendants  and  entered  judgment  on  the  verdict. 
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From  that  judgment  the  plaintiff  appeals  tg  this  court. 

There  is  not  much  dispute  as  to  the  facts.  The  plaintiff 
was  a  licensed  real  estate  broker.  The  defendant  Hy&:\   Realty 
Compeny,  was  also  a  licensed  real  estate  broker  firm.  Kr«  and 

rs.  George  Koel  were  interested  in  purchasing  a  host  and  on 
November  17th,  1956  the  plaintiff  drove  them  by  the  home  of 
the  defendants  J.  Clay  Tate  and  Josephine  Tate.  At  that  time 
the  plaintiff  had  had  no  contact  with  either  VLx,    or  /-rs.  Tate, 
but  discussed  with  the  prospects,  .  r.  aad  r»,   oel  the 
possibility  of  looking  at  the  Tate  home.   Latur,  on  i-ovember  26, 
1956,  the  plaintiff  contacted  ff.  Clay  ?at«  and  at  his  office  told 
him  she  had  a  prospect  for  the  purchase  of  his  home,  and  was  given 
permission  to  show  the  home  to  her  prospects,  Mjr«  and  •  r««  hoel. 
An  appointment  was  c;6ae  to  show  the  houe  on  November  ic,  1956* 
At  the  meeting  of  the  olaintiff  and  defendant  Tate  in  his  office 
on  November  26,  1956,  tre  -rice  of  the  home  and  the  commission  of 
the  plaintiff  was  discussed.  The  defendant  Tate  wanted  ,127, QUO  for 
the  home,  and  the  plaintiff  informed  him  that  in  order  to  realise 
the  usual  and  custca.iy  cosaiission  of  5%  she  would  be  required  to 
price  the  home  at  328,350.   On  .November  28,  195o,  the  plaintiff 
took  Kn«  Ho  el  to  the  T^te  home.  They  were  met  by  i  rs.  Tate  who 
showed  them  thr.uoh  the  residence  and  arrangements  were  made  fur 
the  showing  of  the  home  to  :-'r.  iioel  l^ter  on  the-  tome  day.   .tt 
about  6:00  o'clock  p.m.  the  plaintiff  took  Mr.  and  i  rs.  Koel  back 
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to  the  Tate  hose  and  at  this   tim*  they  were  set  by  both     r.        te 
and  Mr**  Tate  and  were  shown  through    the  hosae.     The  plaintiff   and 
r.  .   Hoel   regained  at   the   i-ite   h.,  nd  one   half 

hours  and  during   this  ti&e  discussed  tha   ourchu*v   of  the  hose. 
The-   Hoels  asked  for  several  days  time  to  consider  if  they  were 
interested  in  the  purchase  of  the  Tate  hoae.     Two  days  later,    on 
the  30th  of   November  1956,  plaintiff  contacted  :  r.    sad     ra.   hoel 
and  was  informed  that   they  would  pay  125,000  for  the   late  home. 
This  offer  was  conveyed  to  the  defenc;      .      .     —  -  ;  t  that 

tiise,   he  informed  the  plaintiff  h<?  would  not  accept   the  offer 
of    '25,000.     The  plaintiff  then  informed  ;  r.    late  she  would  continue 
in  her  efforts  to  effect   a  sale  and  would  --gain  talk  to  her  prospects 
and  try  and  gat  thesi  to  increase  their  offer.     The  plaintiff  test! 
that  she  did  contact  .'r.    i  .   Hoel  on  Dowber  1st,   DecemDe-r  7th 

and  December  10th,   1956,   endeavcrinc  th«a  to  increase  their 

offer.     On  December  5th,   1956,   defen  .      1    -      ote  aiade  a   trip 

with  defendant  John  K«   xy&n,   a  real   astate  brokwr,   und  the  aattor  of 
selling  the  Tat®  property  NU  discussed  by  thea.     Later,   on  Imc 
Sth  or  7th,   1956,   a  salesc^n  for   the  Johi*      «  . .;/  Company, 

contacted  i  r.    Hoel   relative  to  purch-o   »i    the   Eats  , 

this  salesman  took  the  hoels  to   the  Tate  property  and  they  a<gain 
looked  at  the  horae.     At  that  tiae  the  salesman  MM  informed,   both 
by  Tate  and  the  Hoels   that  the  plaintiff   had  tho  ua&e  prospects  for 
the  purchase  of  the  Tate  home  and  had  >aade  an  offer  of  $25,000  for 
it. 
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On  Deceaber  14th  1956,  a  contract  for  sale,  of  th,,  $4t*  hoa« 
was  entered  into  by  defendants  Tat      -:\.  1  r.   um;  I  r  ,.   iloel 
purchase  or  the  fftie  hoia-.;   for  «>iotG0G«     At   th©  sa&e  time  an 
indeanification  agreement  was  ent&rod  into   bfttv*«a  u,  Gluy   fate 
and  his  wife  ana  John  :.,   fyftSg   indemnifying  th.    T-i    -    trosa.  any 

ility  to  fcfce  plaintiff  growing  out  of-  hor  efforts  to  sell 
the  Zfet*  property  to  the   Hoels, 

It  does  not  ipfMMur  tl     I  r.    una      :  ...      ..•■  i  ny  tfse 

authorised  the  ....  i^r  svsi  ^6,000,     There  is  evidence 

that  the  plaintiff  suggested  to  defendant  h.   Clay  fat  I    he 

take  $26,000,   but,   so   fat     s  the   plaintiff  is  concerned,   this 
suggestion  was  refused  by  the  defendant  Tate, 

In   reviewing  the   record  and  the  evidence  it  is  cle«r  t 
all  parties   *Cj  the  tltiaftt*  sale,   namely  J  oh.-.      .        -n,   his   sal  a 
Ross,   the  sellers  &■   Clay  Tftte  tad  wife  ond  the  buyers  George  Hoel 
and  wife,   were  fully  advised  and  cognisant  of  tfcs  efforts  of  the 
plaintiff  to  effect  the  sale  of   the  property  to  George  Boel 
wife.     The  propective  claijai;-. .  ,r,ir    r*S   tm  bj    tht     i   intiff 

was.  recognised  by  the  drauin.    a     of   the  indemnification  agreement. 
The  defendant   late,    refused  the  suggestion  of   the  plaintiff  th  t 
he  take  526,000  for  the  heme,  but  later  through  another  real  estate 
broker,  did  accept   the  sua  of   |Stt009«     The  purchasers,  C'eorge 
and  wife,   acting  through  the  plaintiff,    refused  to  increase  their 
offer  of  §35,000,  but  did  increase  their  other 

reel  estate  broker  to  126,000, 
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The  only  evidence  produced  at  the  trial 
of  the  plaintiff*     the  txx  rt  hold  that  insufficient 

allowed  the  aotion  for  a  directed  verdict •     Sfea  ^ole  question  thus 
presented  to  this   court,    is  whether  this   evidence  on  t 
of   r'.     plaintiff  3t**ndin<3  alone,   «nd  taken  with  all  its  intendments 
most  fevorabl.i  to  the  plaintiff,   tends  to  prove  r.ts 

of  the  plaintiff's  cause.     If  it  did^then  tho  granting  of  the  uotion 
to  direct  a  vurdict  voo  error.     If  it  did  not,  tho  &Fa&1  j 
notion  Ml  ;oroper. 

The  trial  court  in  raa&rks  to  the  jury  instructing  u  verdict 
for  the  defendants,   pointed  out  that  the  plaintiff  in  order  to 

I  coxsmission  tad  to  provide  the  seller  with  a  buy^r  Mi 
ro*    y,  able  and  willing  to  purchase  the  •.     And  apparently, 

the  trial  court,   in  directing  the  vardici  ,        1  L  that  because 

the  plaintiff  had  not  been  able  to  get  the  bargaining  j  ;o- 

gof her  on  an  agroed  price,   even  though  the  saae 

agree  upon  a  price  not  nuch  more  than  originally  offered,   she  had 
failed  to  rrovide  a  buyer  ff*Mff   iible  and  willing  to  buy.     In 
the  rasa&rks  of  the  trial  court  to  the  jury  in  instructing  a  verdict 
for  the  defendants,  the  cc-urt  said  tit  -  wtfl  no  fuffthet  contact, 

as  indicated  by  the  record,   Alter  88r»  Tate  hed  turned  & 
of  $25,000,   so  I    I  ..    -ntiif's  efforts  were  concerned,     in  this 

the  court  m  in  error.     It  is  true  that  tho  plaintiff  did  not  contact 
r.    ..'to  liftoff  ha     turned  dov.n  the  offer  of  $S$#0#8«     -he  did,   however, 
•-;veaber  t$«   19^6,   at  Tate's  office  suggest  to     t.    lfct«  that  ho 
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accept  526,000.     3  he  continued  in  her  efforts  to  effect  a  sale  by 
seeing  the  Hoe  Is  on  Mr  7th  awd    '--©cenber  ICth  and  urging  theia 

to  raise  their  offer  to  526,000.    (Abstract  pp.10.) 

The  plaintiff  brought  the  sellers  and  the  purchasers;  together, 
urged  the  defendant  Tate  to  accept   £26,000  and  urged  the   purchasers 
to   riisu   their  effer  to    | 26,000,  vhich  was  not  accepted  by  either  of  the 
parties,  but    later  the  sale  was  saade  en   the  226,000  basis.     Based  on 
those  f&ets,  mm  the  plaintiff  the  procuring  cause  of  the  sale? 
whether  the  services  of  a  broker  were  the  procuring  cause  of  the  sale 
is  clearly  a  question  of  fact  for  the  jury,     ^cheske  v.   «.'lechert.   2  ill. 

,    'j.      SI]    Wrtin  v.   &?ui  table  ^ife  ^ssur.  ^qc.   of  ^'.y>,    133  ill* 
App.   69;    v.ood  y.  Brown.    330   111.   ...pp.   01:  . 

The  case  of  Doss  v.  Kirk,   8  ill.  A$p«   2d  ooo,  presents  facts 
analogous  to  the  instant  case.     In  the  Doss  v.  Kirk  case,   the  broker 
brought   the  pfttftgatajtiv*  uurch^ser  &ad  the  owners   t-.  in  an 

endeavor  to  iaake  the  sale.     }&rof   the  plaintiff  brought   the  Efcttta  and 
the  Hoels  together    .  deavor  to  sake  a  sale.      In  oss  v..  I&rk 

case,  the  owners  asked  |l»,0OGa   and  the  prospective  purchaser  offered 
,•12,500.     Hera  the  owner  Baked  ^27,000  plus  the  broker's  cosiEiission, 
and  the  prospective  purchasers  offered  ;|25,uQ0.     in  the   Losa  y.  kirk 

the  original  offer  inade  through   the  plaintiff  was   refused  by  the 
owner,   afl  in  this  case,   and  lateTj   through  no  effort   OH  the   part  el  the 
broker,  the  parties  negotiated  a  sale  between  tfcNNM&vw     fol      LS»009« 
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The  contention  of  the  defendants  in  the  Doss  v.  Kirk  case,  was  that 
the  evidence  for  the  plaintiff  failed  to  establish  the  existence  of 
a  contract  of  employment  of  the  broker,  and  that  if  such  existed  it 
had  been  abandoned  or  revoked.  Here  the  contention  was  that  the 
evidence  failed  to  show  that  the  plaintiff  had  produced  a  buyer, 
ready,  able  and  willing  to  buy.  The  facts  and  circumstances  in  the 
two  cases  being  so  similar,  the  law  as  laid  down  in  the  Dpss  v.  Kirk 
case,  Is  peculiarly  applicable  to  the  facts  in  this  case.  The  court 
in  that  case  said*   "It  is  the  settled  law  that  to  create  the  relation- 
ship  of  agency  between  a  broker  and  the  owner  of  property,  a  contract 
of  employment  Is  necessary.   However,  no  particular  form  is  required 
in  such  contract  and  ordinarily  all  that  is  necessary  is  that  the 
broker  act  with  the  consent  of  his  principal  whether  such  consent 
is  given  by  written  instrument,  orally,  or  by  implication  from  the 
conduct  of  the  parties.   I.L.P.  Brokers  Sec.  22;  Greenwald  v.  Marcus, 
3  HI.  App.  2d  i+95.   Purgett  v.  Weinrank,  219  111.  App.  28."  And 
later  in  the  Doss  v.  Kirk  case,  the  court  said:   "The  only  other 
question  remaining  for  consideration  is  whether  plaintiff  was  the 
procuring  cause  of  the  sale  made  by  the  defendants  to  Dalton.  The 
evidence  on  that  issue  is  that  decedent  produced  Dalton  as  a 
prospective  purchaser;  that  defendants  came  into  contact  with  Dalton 
on  Hay  13  when  he  was  being  shown  through  the  house  by  plaintiff; 
that  after  making  the  offer  of  tl2,500  which  was  refused,  Dalton  and 
the  defendants  continued  negotiations  which  ended  in  the  sale  of  the 
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property  to  Dalton;  that  the  sale  contract  between  defendants  and 
Dalton  was  executed  six  days  after  the  defendants  refused  Dalton1 s 
first  offer. 

"Where  a  real  estate  broker  shows  that  he  has  been  instrumental 
in  bringing  parties  together  and  the  transaction  is  consummated, 
he  is  to  be  regarded  as  the  procuring  cause  of  the  sale  and  entitled 
to  his  commission.   Crilly  v.  Young,  152  111.  App.  72;  Camp  v.  Mollis, 
332  111.  App.  60.   It  is  sufficient  if  the  sale  is  effected  through 
the  efforts  of  the  broker  or  through  information  derived  from  him. 
Hafner  v.  Herron,  165  111.  2^2;  Hawkins  v.  Taylor,  186  111.  App.  355. 
Amplication  of  the  above  rules  to  the  evidence  in  the  Instant  case 
would  seem  to  compel  the  conclusion  that  plaintiff  adequately  met 
the  burden  resting  upon  him  of  introducing  r>roof  showing  that  the 
sale  of  defendants1  property  resulted  from  dececlent,s  efforts  in 
bringing  the  defendants  and  the  purchaser  together.  This  proof  shows  that 
decedent  produced  Dslton  who  was  interested  in  purchasing  the  defendants* 
property  and  any  information  which  defendants  had  concerning  such  pur- 
chaser came  from  the  decedent.  Since  the  evidence  further  shows  a 
sale  to  have  been  made  by  defendants  to  Dalton  within  a  few  days  after 
decedent  communicated  his  offer  to  defendants,  there  can  be  no  question 
concerning  the  willingness  or  ability  of  Dalton  to  purchase  the  property. 
Under  the  particular  facts  of  this  case  the  test  is  whether  the  sale  of 
defendants1  property  as  consummated  resulted  from  decedentfs  efforts  in 
bringing  the  purchaser  and  the  defendants  together.  We  think  plaintiff's 
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evidence  B»t   such  tort   Sjul  cccox:..  „.i$ 

case," 

tiM  lav  of  7.  .  ■.      .,  .  bo 

no    .irr-^te  as  to  tis®  folio*.:.      ♦      1.    I&S  {4   l&til  I  .tal 

in  bringing  the  M&lajrfl  and  khm  ;:<um  ..        .  Iml 

.       .  rch&snrs  w„  -.„.,. 
VMMtott  at  nly  slightly  higher  than  the   first  £ff«*«     J.    Hi 

wsi,  an  implied  contract  betwes;..  re  and    -  I    I  ,    ior 

sale  of  t'e  property,   v  .      , 

cosaadsaion,     4. Ml  ecnsuiacated  fey    'J  rties  within 

few  days  after  the  e*i.#inai  toftmx  h->l  fesoa  reject--.. .        . 

the  purchasers  |  .  >,0GG  oot&bli  purch^.  iM« 

and  willing  to  purch,.u;s  tin  property. 

The  fact  that  tin  imr*  ris««  .son 

the  sellers  and  the  buyers,  was  higher  or  lower  thsui  the  price  first 
asked  or  offered  is  not  decisive.     If  the  pi 
cause  of  the  sele,    sJte  a  entitled  to  her  a  .ion, 

&g  said  in  the  c  -n  v,  ^nodgr      , ,    .      Ill,     ..jp,   id 

5S8,  "The  law  is  well  settled  in  litis  state  >.:...:  .   si    t,   :.  the 

seller  consuisra;  t  as   •  sal**   •*  that   it  is  a&sw  a  rent  t« 

from  those  proposed  to  the  broker,   does  not  necessarily  deprive  tm 
broker  of  SB  -ion,      II  efficient  procuri."  B  of 

the  transaction  he  is  mi  to  hie  ffiw tltltHU'      .whether  the 

plaintiff  here  was  the  efrxci  ...  .  j>n 


J:  rue  tm 

! 
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nay  be  considered  es  a  question  of  fact,   based  upon  the  evidence,  and 
s  such    should  h&ve  boon  submitted  to  a   jury. 

The  lav  of  the  cas*n;   cittsd  by  ths  defendants   is  not  applicable 
to  the   instant  case  for  several    reasons,      in  the  MM  of  Drobnick  y, 
Old  Line   Life  Ins.   Co,.    320   111.  /vpp.    232,    there  was  no  contract  of 
oiaployiaent  between  the  seller  and  the  broker.     The  casu  of  Thomas  y. 
■  orris,   314   HI,  .    o?G,   sited  by  the  defendants  is  an  abstract 

opinion*     However,  a  reading  of  tho    full  opinion  shows  that  the  Court 
in  that  MM|   sustained  a   finding  by  the  .-aster  as  to  the  allov&nee 
of   a  coajfiission  to  t«g   brokers,   I-lorrie  and  TL.   .      ,  v.ho  worked  jointly 
to  se5  1  the  property.     The  court  in  th*t  case  held  thut  I:orris  and 
Thoraas  were  the  procuring  cause  of  th«  sale  and  tit  at  they  ^sre  entitled 
to  a  co&isission.     The  court  in  the  case  of  Chicago  Title-    -  '2 rust  Co.. 
v.  Guild, 323  111.  h-pp,   608,  while  holuin-.}  tMt  *»  owner  aay  employ  one 
or  more  brokers  to   sell   real  estate,    I Iso  held  that  the  brokar  who  is 
the  efficient  cauce  of  the  sale  is  entitled  to   the  coasaissiwa.     in  the 
case  of  Coleiuan  v«   ;-"teia. 3/-.^    ili,    -op,   136,   the  court  held  that  the 
evidence  clearly  showed  that  Coleman   was  not   the  procuring  cause  of  the 
sale* 

"oat   of   the  oth-.r  cases  citod  by   the  defendants  &xa  case^  where 
inal  broker  had  abandoned  efforts  to   *©11   the  property  and 
another  broker  sold  the  property,     here  there  was  no  abandonment  on  the 
p  rt  of   the   plaintiff,    md  she  was  continuing  her  efforts  with  the 
ultimate  purchasers  up  to  four  days  prior  to   the  sale  date. 


-10- 


j  .0d  t«w 

ton.  ei  ■    ■    *^ 

■  •  ■  -         - 

LfbJXge 

ftt. 

til 

.  ■  ■ 

- 

■ 


.01* 


If*  M*t   therefore  hold   tfcat  the  pi    intiff  fa    .  it  out   8   pricw 

facio  mm  md  U&t  the  granting  of  the  action  of  defendants  for  a 
directed  verdict  in  iavor  of  the  defendants  was  error.  A  qtietstion 
of   '•**  - ■ seated  that   should  have  been   subaitt  jury. 

The  jud<3atent  01    the  circuit  Court  is  reversed  .3« 

/Jed  vdth  directions   to  overrule  defendant's  motion. 

Reversed  and  reaanded  with  directions. 

Boeth,    P.J.    and   Carroll,    J.,    concur. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT. 


General  No.  10213 


Agenda  No,  21 


Norma  Dean  Long, 

Plaintiff -Appellee , 
vs. 
Sarauel  K.  McKendree, 

Defendant-Appellant , 


3 


Appeal  from 
Circuit  Court 
Vermilion  County, 


REYNOLDS,  J. 

Plaintiff  sued  the  defendant  for  clerical  services  in  a  justice 
of  the  peace  court.  Judgment  was  rendered  for  the  plaintiff  in  the 
amount  of  $31.30.  Defendant  in  apt  time  filed  with  the  justice  an 
appeal  bond,  appealing  the  cause  to  the  Circuit  Court  of  Vermilion 
County.  The  appeal  bond,  which  was  approved  by  the  justice,  was 
signed  by  the  appellant,  but  was  not  signed  by  any  surety.  The 
plaintiff  filed  motion  in  the  Circuit  Court  to  dismiss  the  appeal 
for  want  of  a  sufficient  appeal  bond.  Defendant  then  made  motion 
for  leave  to  file  a  surety  bond,  which  was  allowed  by  the  Circuit 
Court.  Defendant  failed  to  file  an  amended  bond  and  plaintiff 
thereupon  filed  her  second  motion  to  dismiss  for  want  of  sufficient 
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appeal  bond,  and  upon  defendant's  announcement  that  he  did  not  desire 
to  file  an  amended  or  corrected  appeal  bend,  the  second  notion  to 
dismiss  was  allowed.   Defendant  has  appealed  to  this  court. 

Defendants  theory  of  the  case  is  that  the  officer  approving  such 
an  appeal  bond  is  allowed  a  measure  of  discretion  as  to  the  setting 
and  the  approval  of  the  bond.  That  a  bond  without  a  surety  if  approved 
by  the  approving  officer  aa  to  security  is  valid;  and  that  once  a  bond 
for  appeal  is  approved  by  the  approving  officer,  the  reviewing  court 
has  no  authority  to  disturb  it.  The  plaintiff's  position  is  the 
requirement  of  £  surety  is  mandatory. 

Appeal  from  a  justice  of  peace  court  is  purely  statutory. 
Lection  116,  Chapter  7S,  Illinois  revised  Statutes  provides  for  the 
method  of  appeal.  Appeal  may -be  made  to  either  the  County  or  the 
Circuit  Court,  and  the  method  of  proceeding  to  appeal  may  be  one 
of  two  ways.   One  provides  the  appealing  party  may  pay  the  fee  re» 
quired  and  file  an  appeal  bond  with  the  justice  to  be  approved  by  the 
justice.   The  other  method  is  tc  pay  the  fee  required  and  file  appeal 
bond  with  the  clerk  of  the  court  tc  which  the  appeal  is  taken.   The 
only  questions  here  are  whether  or  not  a  surety  is  necessary  on  the 
appeal  bond,  and  whether  the  approval  of  the  bond  by  the  justice  of 
the  peace  makes  it  a  good  bond  even  though  there  is  no  surety  or 
security. 
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■  ction  lib  of  Chapter  79,  Illinois  Revised  statutes,  in  providing 
for  appeals  from  a  justice  of  the  peace  court,  says:- 

"The  party  ornyin   for  an  appeal  shall,  within  twenty  days 
from  the  rendition  of  the  judgment,  pay  the  fee  provided  by  law  for 
tin*  filing  of  such  nppealand  enter  into  bond  with  security  to  be 

roved  and  conditioned  as  hereinafter  provided,  in  substvince  as 
follows:".  Then  follows  a   suggested  form  of  bond,  which  said  suggested 
form  provides  for  e  svret]/  in  addition  to  the  principal  praying  the 
appeal.   Follovdne  the  suggested  form  the  section  provides  for  the 
approval  of  the  appeal  bond  by  either  the  justice  of  the  peace  or 
the  clerk  of  the  court  to  Which  the  appeal  is  taken. 

Defendant  ur&es  tint  under  !  ection  116  of  the  Justices  and 
Constables  ,,ct,  e  measure  of  discretion  is  permitted  an  approving 
officer  by  the  setting  of  bond  and  approval  of  same. 

There  dan  be  no  quest lea  that  as  a  general  statement,  this  is 
true.  The  approving  officer  sets  the  amount  of  the  bond  in  many 
e&we&j  and  even  in  <-     3   such  as  this,  must  see  that  the  bond  is 
twice  the  -.mount  of  the  judgment  and  costs.   The  approving  officer 

■-iae  bar;  diccretion  as  to  the  sureties  on  the  bond,  as  to  whether 
they  are  good  and  responsible  bondsmen.   But  this  court  seriously 
questions  the  right  of  tv-  justice  of  the  peace  or  the  clerk  of  the 
court  th       1      feea  to,  to  waive  the  surety  on  the  bend,  which 
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by  the  plain  language  of  the  statute  is  required.  It  might  well  be 
that  the  word  "security"  as  used  in  the  statute  could  mean  a  cash 
"security",  but  there  can  be  no  question  that  the  Legislature  con- 
templated either  security  in  the  form  of  money  or  chattel  property, 
or  security  by  some  responsible  person  other  than  the  appealing  party, 
signing  as  surety. 

The  defendant  cites  the  case  of  Bennett  v.  Pierson.  32  111.  424, 
but  that  case  fails  to  sustain  his  position.  In  that  case  the  Circuit 
Court,  on  an  appeal  from  a  justice  of  the  peace,  required  the  party 
appealing  to  file  an  additional  appeal  bond,  and  upon  failure  of  the 
appealing  party,  dismissed  the  appeal.  The  case  held  that  the  Circuit 
Court  had  such  power  to  dismiss  upon  the  failure  to  file  the  additional 
bond.  Defendant  cites  the  case  of  Smith  v.  Ammen.  101  111.  App.  144, 
but  again  this  case  fai]  s  to  support  the  defendants  contention.  The 
point  in  the  Smith  v.  Ammen  case  was  whether  the  appealing  party  can 
bring  suit  in  equity,  where  he  has  filed  a  proper  bond,  but  the  justice 
of  the  peace  refuses  to  send  the  transcript  of  the  judgment  to  the 
County  Court  because  he  claimed  the  costs  had  not  been  paid. 

In  the  case  of  Antrim  v.  Guyer  &  Calkins  Co..  324  111.  App.  641, 
the  precise  point  at  issue  here  is  passed  upon,  namely,  where  the 
appealing  party  signs  the  appeal  bond  without  any  surety,  does  that 
render  the  bond  so  defective  that  the  appeal  shall  be  dismissed?  In 
that  case,  only  the  appellant  signed  the  bond,  filed  it  with  the  justice 
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of"  the  peace*  and  the  justice  of  the  peace  verbally  approved  the  bond 
by  stating  he  would  take  the  appellant  as  security,  wrote  "Appealed" 
on  his  docket  th«  sans  day,  and   arscnally  delivered  the  bond  and 
transcript  to  the  deputy  circuit  clerk  :nid  the  deputy  circuit  clerk 
stanped  then  "Filed",  In  circuit  court  the  appellee  iuoved  to  di anise 
the  appeal  on  the  ground  that  the  appeal  bond  did  not  appear  to  have 
been  filed,  either  with  the  clerk  of  the  court  or  with  the  justice  of 
the  pe?ce;  that  there  was  no  surety  on  the  bond,  and  that  the  statute 
requires  that  t,-,e  bond  be  taken  and  approved,  either  before  the  justice 
of  the  peace  or  before  the  clerk  of  the  court,  and  that  it  have  at  least 
one  surety.  The  appellant  filed  a  motion  to  file  an  amended  appeal  bond 
or  a  nev  appeal  bond,  and  this  war,  denied  by  the  circuit  court,  and  on 
renev.'il  of  the  motion  to  'Ismiss,  the  appeal  was  dismissed.  The  appellate 
Court  reversed  and   remanded  the  ca  e#  and  held  that   action  69  or  the 
Justices  and  Constables  fUst  of  1872,  adopted  from  the  A.«t  of  1653,  as 
•led  by  the  Justices  and  Constables  Act  of  1835,  was  still  in  full 
force  and  effect.  That  section,  was  in  the  following  language:   *Jf© 
Bppeal  ffoa  a  justice  of  the  peace  shall  be  dismissed  for  any  informality 

in  the  appeal  bond.  3ut  it  shall  be  the  duty  of  the  court  before  whoa 

the 
the  appeal  nay  be  pending,  to  allow  the  party  to  amend/ sane  within  a 

reasonable  time,  so  that  a  trial  may  be  had  on  the  merits  of  the  ea se-»* 

.And  the  court  in  the  same  case,  in  passing  on  the  question  of  the 

approval  of  the  bond  held  as  follows:  "The  approval  of  an  appeal  bond 

by  a  justice  of  the  peace  perfects  an  appeal  although  the  bond  is 


■ 
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defective.   (Tiller  v.  Superior  ?4ach.  Co.,  79  111.  450.)   It  has 
also  been  held  that  it  is  not  necessary  that  a  formal  approval  of 
the  bond  be  written  thereon,  but  accepting  the  bond,  expressing 
satisfaction  with  the  security, and  acting  upon  it,  amounts  to  an 
approval." 

Following  the  line  of  reasoning  in  the  Antrim  v.  Guyer  &  Calkins 
case,  supra,  the  failure  of  the  Appellant  to  provide  security,  either 
by  way  of  money,  chattels  or  surety,  rendered  the  bond  a  defective  or 
imperfect  appeal  bond.  The  approval  of  the  bond  by  the  justice  of 
the  peace,  perfects  the  appeal  to  the  point  that  the  case  is  moved 
into  the  higher  court,  but  it  is  still  a  defective  bond  in  the  light 
of  the  language  of  Section  116,  Chapter  79  Illinois  Revised  Statutes, 
but  it  can  be  amended,  and  if  attacked  by  the  appellee  the  appellant 
has  the  right  to  amend  or  furnish  a  new  bond.  Leave  was  granted  in 
this  case  for  the  appellant  to  amend  but  the  appellant  failed  to  do  so, 
If  the  appellant  had  amended  or  furnished  a  new  and  proper  bond,  there 
can  be  no  question,  under  the  language  of  Section  69  of  the  Act  of 
1#72,  which  is  still  in  full  force  and  effect,  that  a  trial  on  the 
merits  could  have  been  had  in  the  Circuit  Court.  Failing  to  file  an 
amended  or  new  bond,  the  bond  being  defective,  the  Circuit  Court 
could  only  dismiss  the  appeal. 

Affirmed. 
Roeth,  P.J.  and  Carroll,  J.,  concur. 
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) 
FRANCES  PRITCHETT,  ) 

) 

Plain tiff -Appellee,      ) 

1 
v.  ) 

) 
INDIANA  HARBOR  BELT  RAILROAD  CO.,  ) 
and  BALTIMORE  &  OHIO  CHICAGO  ) 
TERMINAL  RAILROAD  CO.,  (corporations,  } 


De  f  endant  s-=Appe  llant  a . 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 

jP    ft  fi    B    LSi 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Frances  Pritchett  sued  to  recover  for  injuries  sustained 
in  a  grade  crossing  collision  between  her  automobile  and  a  train 
of  the  Indian  Harbor  Belt  Railroad  Co.,  operating  on  the  tracks 
of  the  Baltimore  &  Ohio  Chicago  Terminal  Railroad  Co.,  hereinafter 
for  convenience  called  respectively,  ""IKB1"1  and  "B&OCT. M   The  court 
entered  judgment  on  a  verdict  for  $150,000  and  the  defendants  appeal. 

Plaintiff,  Jk   years  of  age,  was  injured  on  December  13, 
1956,  when  at  6;05  A.M.,  she  drove  her  automobile  onto  a  grade 
crossing  in  front  of  the  freight  train  of  IHB  while  it  was  operating 
over  the  tracks  of  the  B&OCT.   She  approached  the  B&OCT  crossing 
from  the  south  on  a  two- lane  highway  known  as  Ridge land  Avenue, 
located  in  Chicago  Ridge.   The  tracks  of  the  B&OCT  intersect 
Ridge land  Avenue  at  an  angle  from  the  northwest  to  the  southeast. 
South  of  the  B&OCT  crossing  the  tracks  of  the  Wabash  Railroad 
cross  Ridgeland  Avenue  from  the  southwest  to  the  northeast  and 
intersect  with  the  B&OCT  tracks  at  approximately  200  yards  east 
of  Ridgeland  Avenue.   The  view  of  the  plaintiff  of  the  approaching 
train  was  unobstructed  f&r  1.000  feet  as  @h« 
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the  tracks  except  for  one  house  located  450  feet  south  of  the 

nearest  rail,  and  completely  unobstructed  for  the  last  450  feet. 

Plaintiff's  evidence  was  that  the  crossing  gates  at  the 
Intersection  were  not  in  operation.  Plaintiffs  witness,  Bachar, 
testified  that  he  viewed  the  mishap  from  approximately  1,000 
feet  north  of  the  scene,  and  that  the  railroad  crossing  gates 
came  down  after  the  IHB  train  had  stopped  on  the  Wabash  tracks 
east  of  Ridgeland  Avenue.   The  evidence  of  three  of  defendants" 
witnesses  was  that  the  flashing  lights  on  the  gates  began  working 
when  the  train  was  2,000  feet  west  of  the  crossing  and  at  the  same 
instant  the  gates  started  down-   Three  witnesses  testified  that 
the  gates  were  completely  down  and  the  lights  flashing  when  the 
locomotive  was  1,000  feet  west  of  the  crossing.   Robert  Schroeder, 
the  locomotive  engineer,  testified  that  plaintiff  drove  around  the 
lowered  crossing  gates  and  was  struck  by  the  approaching  engine  at 
approximately  the  center  line  of  Ridgeland  Avenue  and  the  most 
southerly  track  at  the  crossing.   Plaintiff  was  driving  in  her 
automobile  on  a  well- traveled  road  which  she  had  used  daily  for 
14  months.   She  was  familiar  through  daily  travel  with  the  route 
and  with  the  safety  devices  of  the  railroad  at  Ridgeland  Avenue 
and  the  B&OCT  tracks.   The  crossing  Is  about  a  block  and  a  half 
from  her  home.   Night  conditions  prevailed.   There  had  been  a  very 
light  snow,  according  to  plaintiff*  one  witness  for  defendants 
described  it  as  a  heavy  white  frost*  another  described  the  pavement 
as  having  slushy  snow.   Others  testified  to  well-defined  lanes  in 
the  snow.   The  official  United  States  weather  report  showed  that 
temperatures  for  the  day  ranged  from  13  to  30  degrees  above  zero, 
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with  an  average  of  22  degrees.  Plaintiff  testified  that  the  heater 
and  defroster  on  her  car  were  operating  and  that  she  could  see  clearly 
through  all  the  windows.   She  observed  that  the  gates  were  up  and  that 
no  warning  lights  were  operating,,   Her  automobile  was  knocked  a 
distance  of  12  feet  north  and  4®  feet  east  by  the  front  of  the 
locomotive*  which  was  hauling  a  seventy-car  train  3»500  feet  long. 

Plaintiff  testified  that  she  did  not  look  to  the  left  or 
right  for  approaching  trains  as  she  was  approximately  50  to  75   feet 
from  the  crossings  and  that  she  did  not  look  for  approaching  trains 
coming  from  the  left  or  right  at  any  time  as  she  approached  the 
crossing.   She  could  see  35  to  40  feet  to  the  west  when  her  auto- 
mobile was  75   feet  from  the  most  southerly  rail,  and  she  could  see 
20  feet  to  the  west  as  her  automobile  was  on  top  of  the  rails. 
At  the  intersection  of  the  B&QGT  and  Wabash  tracks  a  signal  tower 
is  maintained  and  operated  by  the  Wabash  Railroad.   Plaintiffs 
witness,  Greene,  testified  that  the  operation  of  Lever  No.  4  controls 
the  distant  and  home  signals  on  the  B&OCT  tracks  upon  which  the 
IHB  train  was  operating.   At  a  point  2,000  feet  west  of  Ridgeland 
Avenue  the  gates  will  be  activated  by  a  train  approaching  Ridgeland 
Avenue  if  the  home  signal  is  set  green  by  Lever  No.  k>,   When  witness 
Greene  received  notice  of  the  approaching  train,  he  set  Lever  No.  4 
in  the  "out"  position,  which  set  up  a  green  signal  for  the  approach- 
ing train. 

Witness  Gene  Schroeder,  for  the  plaintiff,  testified  that 
the  crossing  gates  are  owned  and  maintained  by  the  B&OCT  and  that 
the  approaching  IHB  train  would  activate  the  gates  2,000  feet  west 
of  Ridgeland  Avenue.   The  lights  on  the  crossing  gates  will  flash 
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from  three  to  five  seconds  and  the  gates  will  drop  to  a  completely 
horizontal  position  in  approximately  five  seconds,  for  a  total 
elapsed  time  from  activation  to  complete  lowering  of  eight  to  nine 
seconds.   His  inspection  of  the  crossing  gates,  signals  and  flashing 
lights  Immediately  after  the  occurrence  disclosed  all  of  the  equip- 
ment to  be  in  proper  working  order.   The  home  signal,  located 
approximately  bQ   feet  to  the  west  of  Ridgeiand  Avenue  was  set  for 
green  by  the  tower  operator,  and  all  of  the  witnesses  having  occasion 
to  view  the  signal  testified  that  it  displayed  a  green  light  indi- 
cating that  the  IHB  train  might  proceed.   The  distant  signal  located 
6,500  feet  west  of  Ridgeiand  Avenue,  which  indicates  the  color  of 
the  signal  on  the  home  signal,  indicated  a  green  light  as  the 
IHB  train  approached  the  Ridgeiand  Avenue  crossing.   A  previous 
train  had  passed  through  the  B&OGT-Wabash  intersection  at  6§01  A.M. 
and  the  position  of  Lever  No.  k9   even  if  it  had  not  been  reset, 
would  have  caused  the  gates  to  lower  when  the  IHB  train  was  2,000 
feet  from  Ridgeiand  Avenue.   The  bell  on  the  IHB  locomotive  began 
operating  at  the  roundhouse  at  Melrose  Park  about  an  hour  and  a 
half  prior  to  the  occurrence  and  remained  in  operation  until  after*" 
the  collision.   The  IHB  locomotive  headlight  was  in  operation  since 
leaving  the  roundhouse©,  and  the  condition  of  the  headlight  did  not 
change  up  to  and  including  the  time  of  the  occurrence.  The  locomotive 
engineer  on  the  IHB  train  began  sounding  the  whistle  before  the 
engine  reached  the  viaduct  west  of  the  crossing  and  the  standard 
and  usual  crossing  signal  was  being  sounded  up  to  and  immediately 
prior  to  the  collision. 
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One  of  the  three  police  officers  investigating  the 
collision  found  tire  tracks  in  the  snow  leading  around  the  lowered 
gates  on  the  south  side  of  the  crossings  the  direction  from  which 
plaintiff  approached,  and  these  tracks  terminated  at  the  center 
line  of  Ridgeland  Avenue  in  a  pile  of  debris  and  dirt  where  the 
IHB  train  was  standing.   The  police  officer  could  not  see  through 
the  windows  of  plaintiff's  automobiles  due  to  their  frosted  condi- 
tion.  Witness  Didier  observed  the  frosted  condition  of  the  windows 
as  well  as  the  tire  tracks  leading  around  the  lowered  gate  on  the 
south  side  of  the  crossing.  The  tire  tracks  did  not  continue  on 
the  north  side  of  the  standing  IHB  train.   Witness  Robert  Schroeder 
found  the  automobile  tracks  leading  around  the  lowered  gate  on  the 
south  side  of  the  crossings  and  found  that  they  ended  at  the  north 
rail  of  the  track  upon  which  his  train  was  standing.   Because  he 
saw  the  automobile  of  the  plaintiff  go  around  the  lowered  gate,  he 
was  positive  that  the  tracks  he  saw  belonged  to  the  plaintiff.   The 
IHB  train  approached  the  crossing  at  a  speed  of  30  to  35  miles  an 
hour.   Plaintiff's  automobile  was  traveling  at  a  speed  of  15  to  20 
miles  an  hour.  There  was  testimony  that  in  response  to  questions 
as  to  what  happened,  plaintiff  said?  MI  was  late  for  work  and  I 
went  around  the  gates.111   She  was  taken  to  a  hospital  in  an  ambulance 
and  remained  there  for  approximately  a  month. 

Defendants  maintain  that  because  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  ©f  law,  Judgment  should  be 
entered  for  the  defendants.   They  say  that  the  view  of  plaintiff 
of  the  approaching  train  and  her  disregard  of  the  locomotive  signals 
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require  a  finding  of  her  negligence  as  a  matter  of  law,  and  that 
the  evidence  of  plaintiff  concerning  the  operation  of  the  crossing 
gates  does  not  excuse  her  conduct  in  failing  to  look  for  approaching 
trains.   Defendants  further  insist   that  there  is  no  credible  evidence 
to  support  a  finding  that  they  were  guilty  of  negligence.   We  have 
not  found  any  Illinois  case  which  holds  a  plaintiff  guilty  of  con- 
tributory negligence  as  a  matter  of  law  where  flasher  lights  and 
gates  have  failed  to  operate  and  nightime  conditions  prevailed. 
The  rule  in  Illinois  is  that  when  a  railroad  has  erected  and 
maintained  crossing  gates,  the  failure  to  lower  the  gates  amounts 
to  an  invitation  to  travelers  on  the  highway  and  assurance  that 
they  can  cross  over  the  railroad  tracks  in  safety.   Humbert  v. 
Lowden,  385  111.  ^37»   There  is  evidence  to  support  plaintiff's 
allegations  of  negligence  and  that  she  was  in  the  exercise  of  due 
care.   Viewing  the  testimony  in  the  light  most  favorable  to  the 
plaintiffs,  we  cannot  sustain  defendant's  contention  that  they 
should  have  a  judgment  notwithstanding  the  verdict. 

The  defendants  assert  that  the  court  committed  reversible 
error  in  giving  plaintiff's  Instruction  No.  15.   It  purports  to 
be  a  statement  of  the  issues  to  be  determined  by  the  Jury,  but 
is  in  fact  a  reproduction  of  the  amended  complaint,  is  peremptory 
in  form  and  directs  a  verdict  for  the  plaintiff.   The  words 
"carelessly,1"1  "negligently,81  "violent,00  "dangerous01  and  "defective1" 
appear  numerous  times  in  the  instruction.  An   allegation  of  negli- 
gently causing  a  collision  with  the  automobile  of  plaintiff  is 
stated  five  different  ways,  each  replete  with  the  words  "carelessly 


-7- 

and  negligently. "   Not  only  Is  the  instruction  unduly  prolix* 

covering  three  pages  of  the  abstracts  but  it  sets  out  the  charges 

of  negligence  in  the  amended  complaint  in  haec  verba  and  the 

frequent  repetition  of  the  allegations  endowed  them  with  unilateral 

significance.   The  instruction  ignored  the  suggestions  given  in 

Signa  v.  Allurl,  351  111.  App.  11.   See  also  Pappas  v.  Peoples  Gas 

Light  &   Coke  Co.9  350  111.  App.  5^1.   The  allegations  concerning 

the  operation  of  the  train  at  a  dangerous  rate  of  speed  and 

"negligently  failing  to  keep  a  lookout"1  were  submitted  to  the 

jury.   There  was  no  evidence  to  support  either  of  these  allegations. 

While  there  was  evidence  as  to  the  speed  of  the  train,  there  was 

no  evidence  that  the  train  was  going  at  a  dangerous  speed.   In 

Schlauder  v.  Chicago  and  Southern  Traction  Co.,  253  111.  15^» 

the  court  said  (162); 

"It  Is  contended  that  there  was  no  evidence  tending  to 
sustain  the  allegations  of  the  second  or  third  additional  counts, 
and  therefore  the  instructions  were  erroneous.   It  has  always 
been  the  rule  that  it  is  error  to  give  an  instruction  telling 
the  Jury  that  if  a  certain  fact  exists  a  certain  rule  of  law  ap- 
plies or  a  certain  verdict  Is  to  be  returned.  If  there  Is  no  evi- 
dence of  the  fact.   Such  instructions  must  be  based  upon  evidence 
in  the  case,  and  a  statement  of  a  hypothesis  of  fact  virtually 
tells  the  Jury  that  there  is  evidence  from  which  they  may  believe 
in  the  existence  of  the  fact,  and  if  there  is  no  evidence  the 
instruction  is  misleading. u 

The  pleadings  charge  the  IHB  with  negligence  in  the 

operation  of  the  train  and  charge  the  BAQCT  with  negligence  in 

connection  with  the  condition  of  the  crossing.   The  concluding 

paragraph  of  the  instruction  states  that  If  "the  defendants  or 

any  of  them  were  guilty  of  one  or  more  of  the  particular  acts  of 

negligence  as  above  set  forth,"   then  the  jury  should  find  "said 

defendants  guilty."   Defendants  say  that  it  is  obvious  that  under 
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this  direction  the  Jury  could  find  the  IHB  guilty  of  one  of 
the  three  charges  of  IHB  negligence  and  the  B&OCT  not  guilty 
as  to  any  specific  act  of  negligences  but  under  the  instruction 
the  Jury  must  return  a  verdict  against  both  defendants.   One  of 
the  charges  of  negligence  against  the  IHB  was  that  it  "carelessly 
and  negligently  failed  t©  keep  a  proper  and  sufficient  lookout, n 

Under  the  rule  announced  in  the  concluding  paragraph  of  the  instruc- 

could 
tion  the  Jury  find  the  IHB  guilty  of  that  particular  act,  and  regard- 
less of  the  conduct  of  the  B&OCT  a  verdict  would  have  to  be  returned 
against  both  defendants.  Plaintiff  answers  that  the  Instruction 
correctly  states  the  applicable  law,  citing  Armstrong  v.  C.  &  W«  I. 
R.  R,  Co.,  350  111.  kZ6,      In  the  Armstrong  case  the  court  said 

"The  principle  is  thoroughly  established  that  where  an 
injury  results  from  the  negligent  or  unlawful  operation  of  a  rail- 
road, whether  by  the  owner  or  by  another  whom  the  owner  authorizes 
or  permits  to  use  its  tracks,  both  railroad  companies  are  liable 
to  respond  in  damages  to  the  party  injured.  [Citing  cases.]   The 
lessor  and  lessee  are  not  only  Jointly  and  severally  liable  to 
the  general  publi®  but  the  rule  embraces  employees  of  the  lessee, 
*  *  *  and  although  the  relation  of  lessor  and  lessee  is  not  shown 
to  exist,  the  rule  applies  to  cases  where  the  owner  permits  an- 
other railroad  to  use  its  tracks. M 

The  defendants  say  that  the  Armstrong  case  has  no  application  to 
the  facts  of  the  instant  case  and  that  the  theory  advanced  by  the 
plaintiff  deals  with  the  liability  of  an  owner  railroad  to  the  em- 
ployees of  a  user  railroad.   It  will  be  noted  that  the  Armstrong 
opinion  states  that  the  lessor  and  the  lessee  are  jointly  and 
serverally  liable  to  the  general  public. 

Much  of  the  evidence  of  the  plaintiff  was  devoted  to  an 
attempt  to  prove  negligence  on  the  part  of  the  Wabash  Railroad 


-9- 

through  the  operation  of  a  signal  tower  by  It.   A  verdict  for  the 
Wabash  Railroad  was  directed  at  the  close  of  all  the  evidence. 
Plaintiff  attempted  to  prove  that  the  Wabash  Railroad  tower 
controlled  the  operation  of  the  crossing  gates  and  that  the 
tower  operator  could  have  lowered  the  gates  within  the  time  limit 
of  two  seconds  if  he  had  watched  the  approaching  train.   The  com- 
plaint charges  each  defendant  with  specific  acts  of  negligence. 
The  instruction  likewise  alleged  certain  specific  acts  of  negli- 
gence against  each  of  the  defendants  separately.   A  reading  of 
other  instructions  given  at  the  instance  of  plaintiff  Indicates 
that  the  theory  of  plaintiff  during  the  trial  was  that  each 
defendant  owed  a  separate  and  distinct  duty  to  her.   While  the 
instruction  is  supported  by  the  principle  announced  in  the 
Armstrong  cases  the  way  in  which  this  proposition  of  law  was 
presented  was  likely  to  confuse  the  jury.   Defendants  criticize 
the  instruction  on  the  further  ground  that  it  Ignores  an  affirma- 
tive defense  set  up  by  them  and  gives  incomplete  and  Improper 
treatment  to  their  answer.   Defendants  are  in  error  when  they 
say  that  the  part  of  their  answer  pleading  that  plaintiff's  own 
negligence  and  lack  of  du@  care  proximately  caused  or  proximately 
contributed  to  cause  the  occurrence  constitutes  an  affirmative 
defense.   The  proof  of  due  care  by  the  plaintiff  is  one  of  the 
essential  elements  of  her  case.   We  agree  that  the  instruction 
failed  to  give  adequate  treatment  to  defendants'  answer.   The  giving 
of  instruction  No.  15  was  erroneous  and  requires  a  reversal  and 
remandment  of  the  cause  for  a  new  trial. 
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The  defendants  complain  that  the  court  erred  in  refusing 
to  give  an  instruction  that  any  m admissions  that  may  have  been 
proved  to  have  been  made  by  the  plaintiff  are  proper  for  the  Jury 
to  consider  in  forming  their  verdict,  and  the  Jury  will  give  any 
admissions,  if  any  thus  proved,  such  weight  as  they  think  them 
entitled  to.11   This  instruction  was  approved  in  an  opinion  by 
Justice  Breese  in  Howard  v.  Babcoekg  21  111,,  259-263.   There  was 
testimony  that  on  at  least  two  occasions  plaintiff  made  admissions 
either  by  way  of  deposition  or  unsworn  statements.   The  testimony 
of  plaintiff  on  pre-trial  deposition  was  contradicted  by  her  at  the 
trial  on  the  question  of  whether  she  looked  for  approaching  trains. 
The  testimony  of  the  police  officers  concerning  plaintiff's 
admission  that  she  drove  around  the  lowered  gate  was  Important. 
We  conclude  that  the  tendered  Instruction  should  have  been  given. 
It  is  unnecessary  to  extend  this  opinion  by  discussing  the  other 
points  urged  by  the  defendants. 

The  Judgment  in  reversed  and  the  cause  is  remanded  for 
a  new  trial. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  FOR  A  NEW  TRIAL. 

FRIEND,  P.  J.,  and  BRYANT,  J.,  CONCUR. 

ABSTRACT  ONLY. 
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Plaintiff,  as  Administrator  of  the  Fstate  of  Margaret  Tingley, 
deceased,  brought  an  action  for  the  wrongful  death  of  Margaret 
Tingley,  who  was  killed  In  an  automobile  collision  while  riding 
as  a  guest  in  defendant's  automobile.   At  the  close  of  plaintiff's 
case,  the  trial  court  directed  the  jury  to  return  a  verdict  of 
not  guilty  for  the  defendant.   Subsequently  a  post  trial  motion 
for  new  trial  was  filed  by  plaintiff.   This  motion  was  denied 
and  judgment  was  entered  on  the  jury's  verdict.   It  is  from  this 
Judgment  that  plaintiff  appeals. 

It  is  conceded  by  counsel  for  both  parties  that  the  primary 
question  involved  in  this  appeal  1s  whether  there  is  any  competent 
evidence,  standing  alone,  together  with  any  reasonable  inferences 
to  be  drawn  therefrom,  taken  with  all  its  intendments  most 
favorable  to  the  plaintiff,  to  prima  facie  support  (a)  the  charge 
of  wilful  and  wanton  misconduct  on   the  part  of  defendant,  anl    (b) 
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freedom  from  wilful  and  wanton  misconduct  on  the  part  of  Plaintiff's 
intestate. 

The  complaint  charged  that  defendant  wilfully  and  wantonly 
and  with  a  conscious  indifference  to  consequences  (l)  operated 
his  motor  vehicle  (?)  failed  to  keep  a  nroper  lookout  ahead  (3) 
operated  his  motor  vehicle  at  a  high  and  dangerous  speed  so  as  to 
lose  control  thereof  C-0  operated  said  motor  vehicle  aft<=r 
consuming  intoxicating  beverages  (5)  drove  his  motor  vehicle  off 
the  highway  into  a  pest  causing  it  to  overturn.   The  answer  of 
defendant  admitted  that  defendant  was  operating  the  motor  vehicle 
and  denied  plaintiff's  intestate  was  a  guest;  denied  the  charges 
of  wilful  and  wanton  misconduct  and  denied  that  plaintiff's 
intestate  was  free  from  wilful  and  wanton  misconduct.   The  appoint- 
meat  of  the  administrator,  the  death  of  Margaret  T,ngley  as  a 
result  of  the  occurrence  and  the  life  expectancy  of  Margaret 
Tingley  were  stipulated. 

Viewing  the  testimony  in  its  light  most  favorable  to  plaintiff, 
it  appears  from  the  record  that  the  occurrence  in  question  happened 
on  March  3,  1Q57,  at  about  midnight.   At  that  time  the  defendant 
was  operating  his  automobile  in  a  northerly  direction  on  U.  S. 
Boute  k$   about  six  miles  north  of  Effingham,   T'.  S.  Route  ^5  is  a 
two  lane  black  top  highway  23  feet  10  inches  wide  and  at  the  point 
of  the  occurrence  the  road  was  straight  and  substantially  level. 
The  weather  was  cold,  clear  and  without  rain  or  snow  and  the  night 
was  dark.   Three  or  four  miles  south  of  'where  the  occurrence  took 
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plac-r  ,  the  automobile  bein~  driven  by  the  defendant  passed  an 
autoroblle  being  driven  by  Leonard  Long*  who  testified  for  plaintiff. 
Leonard  Long  was  driving-  at  a  speed  of  (0   miles  per  hour  and  he 
testified  that  defendant's  automobile  as  it  passed  him  was  travelling 
at  80  to  c5  miles  per  hour.   As  defendant's  car  passed  him  he 
observed  a  man  driving  and  a  lady  sitting  on  the  front  seat  close 
beside  the  man  driving.   3oth  automobiles  had  their  headlights  on 
and  Long  could  observe  the  tail  lights  on   defendant's  automobile 
for  about  a  minute  as  it  -culled  away  after  passing  since  the  highway 
W&£  level.   The  witness  Long  next  saw  the  defendant's  automobile 
in  3  field  to  the  east  of  rT.  S,  pioute.  ^5  as  he,  Lonr,  was  driving 
on  ".  S,  Boute  k$.      The  headlights  on  defendant's  automobile  were 
shining  out  across  the  field  and  dust  and  smoke  were  rising  around 
it.   He  stopped  his  car  and  went  ever  to  investigate.   The  defendant's 
automobile  was  facing  east  ^nd  on  its  left  side.   As  he  case  up 
to  the  automobile,  the  defendant  was  getting  out.   He  asked  defendant 
where  the  girt  was  and  defendant  asked  him  the  same  question.   She 
was  found  about  75  feet  beyond  where  the  automobile  was,  in  an 
unconscious  condition.   Lonr  testified  that  defendant  kept  saying, 
"Oh  Lord  what  have  T  done'-   I've  killed  her".   Long  then  drove 
Into  Sigel,  washed  up  and  returned  to  the  scene  lust  as  the  Gtate 
Highway  Policeman  drove  up.   In  the  interim  the  automobile  had  not 
been  movedl   Ko  other  automobile  passei  Long  prior  to  the  occurrence 
nor  did  he  meet  any  oneoalng  automobile. 

Glenn  Kifcler,  the  State  Highway  P'olicem.ar ,  testified  for 
plaintiff.   Ml  the  time  he  arrived  at  the  scene  of  the  occurrence 
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the  Injured  had  been  removed  and  his  examination  was  confined  to 
an  examination  of  the  scene  and  the  making  of  certain  measurements. 
He  found  the  defendant's  automobile  in  the  field  and  about  25  feet 
east  of  the  highway,  on  its  left  side  and  with  the  front  end  badly 
damaged.   He  examined  the  ground  at  the  scene  of  the  occurrence 
and  found  it  to  be  frozen,  with  tracks  made  by  an  automobile  leading 
off  the  highway  in  a  northerly  direction.   At  the  ooint  '.-/here  the 
tracks  commenced  there  was  only  one  track  and  then  later  t  c 
tracks.   Proa  the  point  where  the  single  track  was  first  noticed 
off  the  highway,  they  proceeded  s  distance  of  153  feet  to  a  point 
where  a  6  inch  by  6  inch  pest  had  been  inserted  la  the  ground  as 
a  low  culvert  marker.   The  post  was  uprooted  and  'was  lying  15  feet 
from  its  original  position.   The  tracks  then  continue-"  down  a 
drainage  Sit Oh  which  was  1$  feet  deep,  gouging  out  the  ditch  to 
the  point  "here  the  car  came  to  rest  in  the  field.   The  total 
distance  of  these  tracks  from  the  time  the  automobile  left  the  high- 
way until  it  came  to  rest  was  k02  feet. 

The  witness  Kibler  also  testified  that  at  the  point  where 
the  tracks  off  the  highway  first  commence?,  there  was  no  drop  off 
between  the  edge  of  the  black  top  and  the  edge  of    the  shoulder. 
The  shoulder  was  7  feet  wide  with  a  alight  incline  toward  the  ditch. 
There  wes  sore   water  In  the  ditch.   The  foregoing  is  the  substance 
of  the  testimony  with  reference  to  the  occurrence,   ^o  question  of 
loss  to  next  of  kin,  a  husband  and  son,  is  raised. 

From  the  foregoing  we  are  of  the  opinion  that  the  record 
was  sufficient  as  against  a  motion  for  directed  verdict,  to  establish 
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the  fact  that  defendant  was  driving  the  automobile  and  that 

plaintiff's  intestate  was  riding  therein  as  a  guest  at  the  time 

of  the  occurrence.   Likewise  we  are  of  the  opinion  that  the  question 

of  freedom  from  wilful  and  wanton  misconduct  on  the  part  of 

plaintiff's  intestate  was  a  question  of  fact  for  the  jury.   In 

Anderson  vs.  Launer.  1?  111.  App .  2d  530,  lt2  M.E.  2d  838,  a 

guest  case,  we  followed  Robinson  vs.  -orkm^n.  9  111.  2d  42.0, 

137  8.K.  ?d  R04,  an!    there  said: 

"Every  presumption  will  be  indulged  in,  in 
favor  of  tve  inuaan  instinct  of  self  preservation 

avoidance  of  danger.   F.obinson  vs.  Workman, 
supra,  and  cases  therein  cited.   This  ^resumption, 
standing  alone,  prohibits  this  court  from  holdl 
that  there  is  no_  evidence  showing  plaintiff's 
intestate  to  be  free  from  wilful!  and  wanton 
~  '  S conduct .   Attention  is  also  called  to  Myers  vs. 
Krajefska,  8  Hi.  2d  322,  a  case  in  which  positive, 
affirmative  evidence  as  to  what  decedent  did  or  did 
not  do  at  the  time  of  the  actual  occurrence  and 
immediately  rrior  thereto, was  lacking." 

Counsel  for  defendant  cite^  Valentine  vs.  ~n<?land .  6  111,  ■'■--.    2d  275  • 

127  S.E,  2d  ^73,  and  "ritohett  vs.  "lch.  1^  111.  4pp.  2d  215, 

111. 
\kh   K.r.  2d  173,  and  ■lllreroth  vs.  Xaidox.  28}/  -    .    ■'■'?C,   as 

announcing  a  different  rule,  the  theory  being  that  the  same  set 

of  facts  cannot  on  one  hand  simultaneously  She    ilful  and  wanton 

misconduct  on  the  rart  of  a  defendant  and  at  the  same  time  absolve 

plaintiff  of  the  same  fault.   These  cases  are  not  applicable  to  the 

case  at  bar. 

In  the  r-'ritchett  vs.  Elch  case,  supra,  both  plaintiff  and 

defendant  were  alira.   It  /as  exoressly  noted  that  the  evidence 

showed  that  the  host  and  e-jest  were  talking,  the  car  was  being 
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driven  in  its  proper  lane  and  at  a  speed  and  in  a  manner  acceptable 
to  the  guest.   The  court  said  that  under  such  circumstances  If  the 
driver  was  guilty  of  misconduct  the  guest  was  by  the  same  token 
guilty  of  such  conduct  as  would  bar  recovery. 

In  .Jillgeroth  vs.  "addox  and  Valentine  vs.  England,  surra,  the 
factual  situations  were  substantially  similar.   In  each  case  the 
deceased  was  riding  in  a  car  which  was  struck  by  a  train.   In  the 
■•'illgeroth  vs.  "'add  ox  case,  supra,  an  eyewitness  testified  that 
as  the  car  approached  the  trakcs  both  the  driver  and  guest  were 
looking  straight  ahead,  that  they  then  both  looked  to  the  west 
but  did  not  look  in  the  direction  from  which  the  train  was  approach- 
ing and  that  neither  gave  any  indication  of  being  aware  of  the 
approach  of  the  train.   In  the  Valentine  vs.  England  case,  supra, 
bells  were  ringing,  lights  were  flashing,  b  horn  was  blowing 
and  cars  were  stooped,  notwithstanding  which  the  driver  drove  upon 
the  tracks.   In  both  of  these  cases  the  driver  and  his  guest  were 
confronted  by  the  same  conditions  with  equal  opportunity  of 
discovering  the  approach  of  the  trpin.   A  more  recent  case  of 
the  same  type  factually,  is  Zank  vs.  Chicago  f  ■t.ock  Island  arid 
Pacific  Railroad  Co..  19  111.  ApP.  2d  27°,  1.53  *.E«  2d  **82,  4m   do 
not  feel  that  any  of  the  cases  are  In  conflict  with  the  rule 
announced  in  Robinson  vs.  .'orkman  and  Anderson  vs.  Launer,  supra. 
If  there  be  any  conflict  we  prefer  to  follow  the  last  two  cited 
cases.   Here  we  have  a  death  case  with  no  competent  eye  witness. 
Thus  the  ^resumption  comes  into  day  and  the  lav:  says  the  deceased 
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is  to  be  regarded  as  having;  done  everything  necessary  to  prevent 
the  loss  of  her  life. 

We  next  come  to  a  consideration  of  whether  the  testimony 
as  to  defendant's  conduct  was  sufficient  prima  facie  to  show  wilful 
and  wanton  misconduct.   At  the  outset  it  is  observed  that  defendant 

|rivlr»|  his  automobile  at  from  ^0  to  85  miles  per  hour  on  a 
2U   fbot  black  top  highway  on  a  dark  light.   It  is  a  reasonable 
inference  that  at  this  speed,  considering  the  conditions  existing, 
the  line  of  demarcation  between  the  highway  and  the  shoulder  would 
he  difficult  to  observe.   Under  such  circumstances  care  would 
require  a  speed  that  would  sake  this  fact  readily  discernible. 
The  distance  in  which  an  automobile  can  be  stopped  while  travel- 
ling at  80  to  qc>  miles  an  hour,  under  the  most  favorable  circum- 
stances, is  the  subject  of  calculation.   -The  distance  increases 
as  conditions  become  less  favorable.   Thus  It  IS  a  reasonable 
inference  that  the  defendant  knew  or  Is  chargeable  with  knowled 
that  his  automobile,  travelling  ;~t  this  speed,  oou1^  not  be 
stopped  within  the  il stands  of  153  feet,  being  ths  dlstanee  from 
where  his  car  first  left  the  black  top  and  the  point  of  location 
of  the  6  inch  post.   Defendant ' t   esu  passed  the  Long  car  approximately 
two  miles  from  the  scene  of  the  occurrence.   It  pulled  away  fr> 
the  Lon   car  after  it  passed  and  Long  could  see  it  as  It  |  ailed 
away  for  approximately  one  minute,  when  he  lost  sicht  cf  it. 
This  is  some  evidence  of  the  fact  that  defendant  continued  to 
maintain  a  speed  of  from  80  to  °5  miles  ner  hour.  In   addition 
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there  is  evidence  that  the  tracks  of  the  defendant's  automobile 
continued  in.  a  straight  diagonal  direction  after  it  left  the 
pavement  and  came  to  rest  on  its  side.   A  reasonable  inference 
tc  be  drawn  is  that  no  attempt  was  made  to  stop  the  car  or  bring 
jt  back  to  the  pavement .   Of  compelling  significance  are  the 
repeated  statement?  of  defendant,  "Lord ,  what  have  I  done'--   I've 
killed  her".   A  legitimate  and  reasonable  inference  from  this 
statement  is  th?t  the  death  of  plaintiff's  intestate  was  attributable 
to  the  manner  in  which  defendant  was  operative  the  car.   Coming 
so  scon  after  the  occurrence  the  statements  Indicate  also  a 
consciousness  on  the  part  of  defendant  that  his  actions  resulted 
in  the  death  of  plaintiff's  intestate.   likewise  it  ray  reascna  ly 
be  said  that  there  statements  negative  mechanical  defect  as  the  c°use, 
insofar  as  they  attribute  defendant *e  operation  as  the  cause.   The 
foregoing  facts  and  inferences  aust  b°  viewed  together  without 
isolating  one  from  the  other  in  determining  the  question  before 
us.   Although  plaintiff's  case  was  largely  circumstantial,  it 
was  the  highest  degree  of  proof  that  was  available  under  these 
conditions  and  unless  liability  is  to  be  denied  in  all  such 
instances,  it  must  be  accorded  the  sa-ne  judicial  concern  as  are 
other  tyoes  of  evidence.   Robinson  vs.  Workmen,  supra  .   hat 
constitutes  wilful  and  wanton  conduct  depends  on  the  facts  in  each 
case  and  it  cannot  be  categorically  stated  ivhat  conduct  is,  and 
what  conduct  is  not,  wilful  and  wanton,   .-/llful  and  wanton  ais- 
cond'ict  may  consist  of  *B  entire  absence  of  care  ror  life,  person 
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or  property  of  others  such  as  exhibits  a  conscious  Indifference 
to  consequences  or-  utter  disregard  of  the  consequences.   Anderson 
vs.  -ouner,  supra.   The  facts  and  inferences  in  the  case  at  bar 
^s  above  referred  to,  respond  to  all  of  the  foregoing  elements. 

In  our  opinion,  therefore,  there  was  sufficient  evidence  prima  facie 
to  warrant  the  subnls  .Von  of  the  question  of  defendant's  wilful 
and  wanton  misconduct  to  the  jury.   We  are  therefore  of  the  opinion 
that  the  tri?!  court  erred  in  directing  the  jury  to  return  a  not 
guilty  verdict  at  the  close  of  plaintiff's  fvl^ence. 

ecordlngly  the  ju"  sent  of  fehe  Circuit  Court  of  Coles  Count.. 
Is  reversed  end  the  cause  is  remanded  for  a  new  trial. 

Ceverssd  and  iemanded. 
Carroll,  J.,  3nd  Reynolds,  J.,  concur. 
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General  No.    1019^ 
Frank   3abiak,    Jr. , 


STATE   OP   ILLINOIS 
LLAT!     COURT 
THIR'     DI         TCm 


Plaintiff-Appellee, 


vs . 


Nathan  Strum  and  Ida  Strum, 

Defendants- Appellants . 


.Agenda  10 

Appeal  from 
Circuit  Court 
Sangamon  County 


Eoeth,  P.  J. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Sangamon  County  foreclosing  a  mechanics  lien  on  rroperty  owned 
by  defendants.   The  complaint  alleged  in  substance  that  defendant 
Nathan  Strum  wa?  the  owner  of  real  estate  in  Gpringf leld ,  Illinois 
fend  that  defendant  Ida  Strum  was  his  wife;  that  Nathan  Strus 
leased  the  rremises  to  Harvey  Gershlen,  Jack  Gershien  and  Goldie 
Gershien  for  restaurant,  grocery  store  and  delicatessen  purposes. 
These  allegations  of  the  complaint  are  admitted  by  defendants' 
answer.   The  complaint  further  alleged  that  plaintiff  entered 
into  as  oral  contract  with  the  lessees  to  lnstsll  a  complete 
electric  wiring  system,  including  light  fixtures;  that  thereafter 
said  lessees  ordered  certain  wiring  extras;  that  defendants  had 
knowledge  of  the  contract  and  the  ordering  of  the  extras  and 
knowinrly  permitted  the  same;  that  there  remains  due  and  owing 
plaintiff  |l  330. 1P«   These  allegations  are  denied  by  the  answer. 
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The  answer  admits  the  filing  of  claim  for  lien  by  plaintiff  within 
the  time  required. 

The  cause  was  referred  to  a  Master  In  Chancery.   The  faster 
made  a  report  of  evidence  and  e on clus ions  finding  that  plaintiff 
was  entitled  to  a  lien.   Objections  to  the  Master's  report  were 
overruled  by  the  Raster  and  by  agreement  they  stood  me   exceptions 
in  the  Circuit  Court.   The  Circuit  Court  aooroved  the  Master's 
report,  directed  the  payment  of  amount  then  due  within  5  days  and 
in  default  thereof  that  the  oroperty  be  sold. 

'Two  primary  questions  are  raised  and  argued  on  this  appeal, 
(l)  whether  or  not  defendants  knew  of  the  contract  and  the  ordering 
of  the  extras  and  knowingly  permitted  the  same,  and  (?)  were  the 
items  installed  lienable  Items.   The  first  question  is  largely  a 
question  of  fact  and  requires  an  examination  of  the  evidence. 

Plaintiff  testified  that  his  Initial  contract  with  the 
lessees  was  made  on  July  22,  1?5C'  at  the  leased  premises.   Tvis 
contract  was  for  the  Installation  of  a  wiring  system  to  use  for 
lights,  receptacles,  outlets  and  motors  and  the  installation  of 
three  fluorescent  fixtures.   He  testified  the  work  commenced  on 
July  25  a-nd  that  two  of  his  men  did  the  work  and  he  supervised 
it  and  that  he  was  present  on  the  job  every  day  until  its  completion 
on  August  17.   He  further  testified  extras  were  ordered  by  the 
lessees  frooi  to  time  during  the  above  per  led  and  installed.   Mo 
quest  ion  is  raised  as  to  the  xvork  being  done  or  the  reasonableness 
of  th*.  ■  charges. 
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Accord  lag  to  plaintiff  he  met  the  defendant  Nathan  Strum  on 
July  25  outside  the  build  lag  and  that  Struai  raid  tc  him,  "Thank 
rce  for  the  Job,  I  recommended  you  for  this  job.   These  people 
didn't  know  too  much  about  you  and  I  told  them  you  were  a  good 
electrician  and  they  could  depend  on  you.   1  want  ycu  to  do  me  the 
best  job  you  can  rut  in  because  if  they  ever  move  out  I  don't 
want  to  have  to  rut  in  Additional  wiring  or  have  to  re-wire."  He 
also  testified  that  "trura  was  in  and  out  of  the  build  in?:  during 
the  work  on  several  occasions,  both  during  installation  of  the 
original  work  and  the  extras.   On  one  occasion  plaintiff  says  he 
met  Strum  on  the  street  and  called  his  attention  to  the  extras, 
wnereupcn  Strum  said  not  to  worry,  that  the  lessees  were  pood  for 
it.   On  cross  examination  plaintiff  testified  that  on  the  occasion 
of  his  first  conversation  with  "tru™,  "trum  told  lis  h   owned  the 
buil5in?;  and  that  plaintiff  s?!'1  he   did  not  know  the  lessee?  and 
that  Strum  told  him  not  to  worry,  that  he  would  get  his  aoney. 
3n  cross  examination  plaintiff  saifl  he  explained  to  Strum  the  con- 
tract and  extras  when  he  was  about  half  through  with  the  job  and 
that  it  was  a  lot  of  work  an^  that  Strum  told  him  not  to  worry,  that 
he  would  see  that  plaintiff  get  his  ?.a~iey .   Two  BOB  working  on  the 
job  testified  to  having  seen  Strum  in  the  building,  one  cf  them  on 
two  occasions  snl   the  other  on  one  occasion.   Harrey  Sershier 
testified  that  the  business  was  in  operation  during  the  Installation 
of  the  wiring;  that  Strum  was  a  customer  and  would  come  and  buy 
things  at  the  delicatessen  and  would  look  around  while  the  work 

-?- 


: 
■ 

"■ 

■    . 
- 

- 


was  progressing. 

The  defendant  Nathan  Strua  denied  all  conversations  with 
the  plaintiff,  although  he  did  say  that  he  knew  the  lessees 
were  fixing  the  room  up.   We  have  carefully  examined  the  abp*:ract 
of  his  testimony  and  we  fail  to  find  any  denial  by  5trttffl  that 
he  *as  lr  and  out  of  the  bulldlnr  during  the  progress  of  the  work. 

From  the  foregoinc  r? suse '  of  the  evidence  it  is  apparent 
that  there  is  an  abundance  of  evidence  to  support  the  allegations 
of  the  complaint  to  the  effect  that  defer "ant  Strum  knew  of  the 
contract,  the  ordering  of  the  extras,  the  installation  of  the  same 
end  made  no  object  Ion  to  the  installation  of  the  electric  wiri 
system.  The  Master  saw  and  heard  the  witnesses  and  was  in  the 
best  position  to  judge  their  oredlbility  an<3  the  freight  to  be 
given  to  their  testimony,   '^he  foregoing  facts  clearly  bring  the 
case  within  thr  Mechanics  Lien  '.ct  as  being  an  improve  em    '"  owing  ly 
permitted  by  the  owner.   Ipsff  vc. .    Xeyer.  ?.?M   111.  114,  119  r.r.  °08; 
Youn;  vs.  3er.~n.er.  243  111.  TV-    ^73;  John r -Danville  Corn,  vs. 
La  Tour  P1  Argent  ^orn.  .  ?77  111.  App.  5©3j   nirgaman  v-0.  P^hm. 
307  111.  :pp.  ^32,  30  H.I.  2d  509 j  vutual  Construction  Co.  vs,  .'inker. 
237  111.  A-r.  506.   The  case  cf  corg  vs.  Crandall.  233  111.  79, 
Ml  S,  '  .  181,  relied  upon  by  defendants,  is  not  in  point.   Thifi 
case  was  decided  at  a  tiire  i  hen  there  was  no  statutory  provision 
for  establishing  a  mechanics  lien  against  an  owner  who  knowingly 
permitted  the  improvement. 

In  the  second  place,  the  defendants  contend  that  the  items 
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furnisher!  and  work  done  were  not  lienable.   In  this  connection  it 
it  is  defendants'  contention  that  the  items  installed  were  to 
service  trade  fixtures  and  that  therefore  they  come  within  the 
same  category  as  trade  fixtures.   Cited  in  support  of  this 
contention  are  the  cases  of  Fehr  Construction  Company  vs.  1 ostl 
'-.vsteai  of  Health  Building.  288  111.  63U,  12^  M.F.  315;  Darlington 
Lumber  Cora  pan:/  vs.  burton,  156  111.  App.  82;  and  Haas  Electric  i- 
Hgfej  Jo.  vs.  Coring,  field  Amusement  Park  Co..  236  111.  ^52,  86  9.1.  2^8, 
In  the  Fabr  J on struct  ion  Company  vs.  Poafel  ystem  of  Health  Building 
case,  supra,  it  was  held  that  lockers,  file  racks,  shelve?  and  desks, 
necessary  for  the  use  of  the  premises  by  the  Poafel  System,  *ere 
trade  fixtures.   la  noted  in  the  orinion  these  items  were  all 
capable  of  being  removed  with  ease  and  their  Installation  was  made 
for  the  convenience  and  business  of  the  Fostl  Sysfeea  and  not  as 
permanent  improvements.   In  the  Darlington  Lumber  Company  vs. 
Burton  case,  eupra,  the  Buildings  ware  of  a  temporary  nature  and 
the  lease  permitted  their  removal  by  the  tenant  at  the  expiration 
of  the  lease.   In  the  Haas  Clectric  and   f  .  Co.  vs.  Springfield 
Amuse----  t   ark  Co.  case,  supra,  it  was  held  that  wires  strung  outside 
fee  light  a  tree,  pergola,  refreshment  stand,  etc.,  for  use  as  a 
beer  fOJrdoa,  were  not  permanent  improvements . 

In  the  case  at  bar,  a  new  wiring  r ystem  for  the  bull  din.?  is 
involved  commencing  with  the  connection  at  the  transmission  line. 
All  v/iring  was  placed  in  conduits.   Pert  of  this  was  installed  within 
the  walls.   In  the  del ling  the  work  is  concealed  above  the  present 
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ceiling,   "here  possible,  la  the  case  of  wooden  walls  the  conduits 
-.ere  attached  with  metal  strips  and  screws.   In  the  masonry  walls 
holes  were  drilled  in  the  masonry  and  expansion  bolts  were  used. 
Outlets  Ih  both  the  walls  and  floor  were  installed.   The  fluorescent 
lighting  fixtures  were  attached  to  the  ceiling.   This  electrical 
system  is  not  ■  trade  fixture.   It  is  a  permanent  irr.orcveT.ent  to 
the  real  estate,  permanently  attached  thereto  and  not  removable 
at  will  n itho.it  damage  to  the  real  estate.   It  is  also  significant 
of  the  intention  of  trie  parties,  that  although  the  lessees  have 
lo-:   since  vacated,  the  building  no  attempt  vac  made  by  them  to 
remove  any  part  of  the  system  for  which  a  lie-  is  claimed.   Cases 
sustaining  our  holding  that  the  electrical  system  is  net  a  trade 
fixture,  are,  Zeung  vs.  Termer,  rums;  Johns-Danville  Corp.  vs. 
La  Tour  P' Argent  Corp,  sum-;  and  'chmellr?  vsT  l::eckford  /musernent 
Co.,  15*  111.  App.  ;C3.   ;'re  fact  that  thifi  system  might  be  used 
to  service  trade  fixtures  does  not  convert  the  system  into  something 
which  it  is  rot. 

In  their  brief  defendants  contend  that  the  Glaia  for  lien 
was  defective.   This  point  was  not  argued  on  oral  argument.   p 
have  examined  the  claia  for  lien  and  are  of  the  opinion  that 
it  satisfied  the  requirement a  of  the  statute.   The  case  of  Crandall 
vs.  Lyon,  188  HI.  86,  58  W.E.  972,  is  no  longer  the  law  in  this 
state  since  the  passage  of  the  1903  Keehanies  Tien  Law. 

Finally  it  is  contended  that  the  decree  is  fatally  defective 
because  after  finding  the  amount  due  the  plaintiff,  no  judgment  is 
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entered  or  the  finding.   Counsel  confuses  the  form  of  a  Judgment 
in  a  case  at  law  and  a  decree  in  a  chancery  case.   Here  the  decree, 
after  finding  the  amount  due,  directs  its  payment  and  In  default 
thereof  that  the  property  be  sold.   The  decree  is  ir.  proper  form. 

It  is  also  contended  that  the  time  limit  of  5  days  within 
which  to  pay  the  sum  due  is  unreasonable.   The  sum  is  not  large 
and  the  time  f^r   payment  was  within  the  sound  discretion  of  the 
chancellor.   In  any  event  it  does  not  aopear  that  objection 
was  made  to  this  time  limit,  or  that  a  different  time  limit  was 
suggested  by  counsel  for  defendants.   If  a  hard-chip  should  develop 
we  think  the  chancellor  can  well  extend  the  time  for  making  the 
payment  upon  proper  showing. 

Accordingly  the  decree  of  the  Circuit  Court  of  - ounty 

ill  be  affirmed . 

Affirmed. 

Carroll,    J.,    and   Reynolds,,    J.,    concur. 
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MARVIN  KAGAN,  )    APPEAL  FROM 

) 
Appellee,,     ) 

)  MUNICIPAL  COURT 

v.  5 

) 
KITCHENS  OF  SARA  LEE,  INC.,   )  OF  CHICAGO, 


Appellant, 


o  n 


\°-^   O  A  O 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  for  breach  of  an  oral  employment 
contract.   Defendant  appeals  from  a  $4,565  verdict  and  Judgment. 

Plaintiff  Marvin  Kagan,  a  graduate  engineer  with 
refrigeration  and  air  conditioning  experience,  was  hired  on  a 
trial  basis  by  defendant,  Kitchens  of  Sara  Lee,  Inc.,  a  corpor- 
ation.  The  employment  was  made  through  the  efforts  of  Drake 
Personnel,  In©.,  a  private  employment  agency,  to  whom  Kagan,  in 
writing,  agreed  to  pay  a  percentage  fee  which  amounted  t©  $1,440. 
Although  Kagan  had  no  baking  experience,  defendant,  Sara  Lee, 
thought  it  could  use  him  because  of  his  background  in  refrigeration 
and  air  conditioning.    He  commenced  work  on  October  15,  195^, 
and  on  October  31,  1956,   plaintiff  paid  $684  to  Drake  Personnel, 
being  one-half  of  the  agreed  fee,  less  a  $36.  discount.  He  was 
discharged  November  10,  1956. 

After  his  discharge  he  sued  Drake  for  the  return  of 
part  of  the  $634.   He  made  Sara  Lee  a  co-defendant  but  sought  no 
relief  from  it.  The  suit  for  the  fee  refund  was  settled  by 
plaintiff  being  repaid  all  but  $284,  and  Drake  was  discharged 
from  the  suit  on  June  27,  1957. 
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On  September  20,  1957,  plaintiff  filed  an  amended 
statement  ©f  claim,  alleging  that  Sara  Lee  engaged  him  for  a 
6-month  trial  period  to  determine  if  he  would  be  suited  for 
permanent  employment,  and  also  that  defendant  had  agreed  to  pay 
one-half  of  the  employment  fee;  that  he  was  wrongfully  discharged 
on  November  10,  1956,  without  prior  notice  or  Just  cause;  tfeat 
defendant  has  breached  its  agreements;  and  there  was  due  plaintiff 
$115.38  for  defendant's  share  of  the  employment  fee  and  $5,450,24, 
salary  for  the  balance  of  the  6-month  period,  or  a  total  ©f 
$5,565.62. 

Sara  Lee  answered  and  raised  the  factual  issues  whether 
there  was  an  agreement  ©fa   its  part  to  pay  part  of  the  employment 
fee  and  whether  plaintiff  was  employed  for  sis  months  or  on  a 
trial  during  a  several  week  probation  period. 

Plaintiff  claimed  damages  of  $115,  being  one-half  of 
the  adjusted  employment  fee,  and  $4,^5©  as  the  balance  due  ©n 
the  employment  contract,  after  giving  defendant  credit  for  salary 
received  of  $923  and  $900  received  through  other  employment  during 
the  6-month  period.   The  verdict  was  for  $4, 565,  on  which  Judgment 
was  entered  against  defendant. 

Defendant  filed  a  post-trial  motion,  containing  point® 
relied  upon  for  relief  fr@m  the  Judgment  and  seeking  a  new  trial. 
After  argument,  the  court  denied  the  post- trial  motion  and  the 
relief  sought.   Subsequently  defendant  sought  leave  to  file  a 
supplemental  amendment  to  its  post-trial  motion  by  specifying 
additional  grounds  for  relief,  which  the  court  denied.  We  find  no 
error  in  the  denial  of  this  motion.   It  was  discretionary  with  the 
court  at  that  point  in  the  proceedings,  and  the  discretion  was 
not  abused. 
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Defendant  urges  several  points  which  were  not  specified 
in  its  post-trial  motion.   These  include  alleged  perjury  by 
plaintiff  in  the  pleadings,  and  the  removal  of  the  pleadings  from 
the  court  file  by  counsel  for  plaintiff;  that  the  amount  of  the 
damages  was  in  error  and  at  variance  with  the  evidence;  and 
error  in  denial  ©f  defendant's  motion  for  a  directed  verdict 
at  the  close  of  plaintiff's  case. 

The  failure  to  specifically  point  out  these  errors  in 
defendant's  post-trial  motion  constitutes  a  waiver  of  such  points 
on  appeal,  and  they  are  not  available  for  review  in  this  court. 
Sec.  68.1  (2),  Civil  Practice  Act;  Donnelly  v.  Pennsylvania  R.  Co., 
342  111.  App.  556;  Rlofaman  Chemical  Co.  v.  Lowenthal,  16  111. 
App.2d  568. 

Defendant's  principal  remaining  contention  is  that  the 
verdict  is  against  the  manifest  weight  of  the  evidence.   In  order 
for  a  verdict  to  be  contrary  to  the  manifest  weight  of  the  evi- 
dence, where  the  evidence  is  conflicting,  as  in  the  Instant  case, 
an  opposite  conclusion  must  be  clearly  evident.   Grlggas  v. 
Clausen,  6  111.  App. 2d  412,  419. 

Plaintiff  testified  that  he  and  Kollman,  a  Sara  Lee 
vice  president,  had  several  conversations  in  which  Kollman  agreed 
to  hire  him  for  six  months  and  to  pay  one-half  the  Drake  fee. 
Plaintiff  also  testified  that  Kollman  told  him  that  he  was 
being  discharged  because  the  Sara  Lee  president  ""did  not  like 
him.w  Kollman  denied  that  the  conversations  were  as  related  by 
plaintiff  and  stated  there  was  no  employment  for  a  specific 
period,  and  that  plaintiff  was  discharged  for  "lack  of  qualifi- 
cations.11 The  Sara  Lee  president  and  comptroller  also  testified, 


but  the  vital  question  for  the  Jury  was  the  credibility  of 
plaintiff  and  Kollman. 

The  evidence  for  plaintiff  on  the  employment  period 
and  the  agreement  to  pay  one-half  of  the  employment  fee  i§ 
buttressed  by  whatever  inferences  the  Jury  might  logically  make 
from  the  exhibits  in  evidence  and  the  various  notations.   The 
Drake  Personnel  contract  was  dated  September  1?,  1956,  signed 
by  plaintiffs  and  provides  for  a  12#  fee  of  the  yearly  salary. 
The  court  admitted  this  in  evidence,  over  the  objection  of 
defendant,  as  evidence  of  the  agreement  between  Kagan  and  Drake, 
and  for  whatever  probative  value  it  had  in  that  respect.  We  do 
not  believe  this  to  be  improper  or  that  the  Jury  was  misled  as  to 
why  it  was  received. 

Plaintiff's  application  to  defendant  for  employment 
contained  the  notation  in  K&Xlnan's  handwriting, M$12, 000  60 
days — $13,000  start  10/15/56,"  and  showed  his  qualification®  and 
that  he  was  referred  by  Drake  Personnel.   The  circular  from  Drake, 
setting  forth  plaintiff's  qualifications,  shows  a  notation  in 
pencil,  "Fee  on  12,000  12$ — $1440— less  Z%%  M  also  MPeriod  of 
trial  2-3  mos.—  Only  Charge  Service  Fee. M  This  exhibit  contains 
Indentations  showing  that  certain  pencil  writings  have  been 
erased,  but  the  indentations  are  sufficient  to  indicate  the  words 
attempted  to  be  erased,  and  they  are  MS.  Lee  will  pay  5©#« 
Employee  $0%   subject  to  reimbursement  §  6  mos.08  Another  exhibit 
was  the  invoice  from  Drake  Personnel  to  Mr.  Lubin  for  the  sum  of 
$?20.  These  exhibits  had  not  been  in  the  possession  of  plaintiff 
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at  any  time,  and  from  them  the  Jury  could  reasonably  Infer  there 
must  have  been  some  conversation  regarding  payment  of  the  Brake 
employment  fee.  Moreover,  the  attempted  erasure  tends  to  sustain 
plaintiff's  version  that  defendant  was  to  pay  5OJ6  and  plaintiff 
was  to  be  reimbursed  his  half  at  the  end  of  sis  months.  This 
could  justify  the  Jury  in  the  ultimate  belief  in  plaintiff's 
version  of  the  conversations  rather  than  the  tollman  version. 
We  conclude  that  this  is  not  a  case  in  which  an  opposite  con- 
clusion to  that  of  the  Jury  is  clearly  evident  and,  therefore, 
the  verdict  is  not  against  the  manifest  weight  of  the  evidence. 

Defendant  contends  that  counsel  for  plaintiff  mad® 
inflammatory  and  prejudicial  remarks  to  the  Jury  during  his 
final  argument  and  summation  of  the  evidence.   One  instance  is 
the  reference  to  defendant  corporation  being  merged  with  another 
corporation  in  which  its  president  owns  stock.   This  was  improper, 
but  we  believe  its  effect,  if  any,  was  cured  by  the  court  promptly 
and  vigorously  sustaining  the  objection  to  it.   Another  instance 
is  the  reference  to  the  attempted  erasures  on  the  document  in 
evidence.   This  exhibit  was  received  in  evidence  generally  and 
without  restriction,  and  we  think  the  reference  to  the  pencil 
indentations  was  proper — particularly  where  the  exhibit  was 
handed  to  the  Jury  for  inspection.   Ale®,  no  objection  was  mad© 
to  this  and  no  ruling  of  court  Was  sought  at  that  time.  Another 
instance  is  the  reference  by  counsel  to  a  notation,  Mthey  are 
taking  notes,"  which  appeared  on  the  reverse  side  of  a  letter 
dated  November  16,  1956,  from  defendant  to  Drake  Personnel.   The 
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statement  was  in  the  handwriting  of  Mr.  Kellman  and  was  read  in 
evidence  by  counsel  for  defendant,  although  th©  letter  itself 
was  not  put  in  evidence.   On  objection,  the  court  ruled  that  the 
remarks  were  proper  comment.  We  see  no  error  in  this  ruling. 
We  conclude  that  the  final  argument  made  by  counsel  for  plaintiff 
did  not  prejudice  the  rights  of  defendant. 

For  the  reasons  given,  the  Judgment  is  affirmed. 

AFFIRMED. 

LEWE,  P.J.  ,  AND  KILEY{  J.,  CONCUR. 
ABSTRACT  ONLY. 
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Appellee, 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY, 


JULIO  CARRILLO,  JOHN  FILKO, 
HAROLD  Bo  RAPP  and  F„  &  B„ 
MANUFACTURING  COMPANY, 
a  corporation, 

Defendants  below 

On  Appeal  of  JULIO  CARRILLO, 

Appellant  0 

MR,  PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE  OPINION  OF  THE  COURT, 

Suit  was  brought  by  Walter  J,  O'Hara  against  Julio 

Carrillo,  John  Filko,  Harold  B,  Rapp  and  F,  &   B.  Manufacturing 

Company,  a  corporationB  The  amended  complaint  filed  In  the  suit 

asked  for  an  injunction,  the  dissolution  of  the  partnership 

alleged  to  exist  between  the  plaintiff  and  the  defendant  Carrillo 

and  for  an  accounting.  Answers  were  filed  by  the  defendants  to 

the  amended  complaint.  The  cause  was  referred  to  a  master  In 

chancery,,  Hearings  were  had  and  a  report  made  by  the  master,  In 

which  report  he  found  that  in  1936  O'Hara  and  Carrillo  entered 

into  a  partnership  arrangement  and  he  recommended  that  the  court 

enter  a  decree  of  dissolution  of  the  partnership  without  taking 

any  further  testimony  and  that  the  question  of  accounting  between 

the  parties  should  be  referred  to  a  master  for  hearing.  Objections 

were  filed  to  the  master's  report,  which  were  argued  as  exceptions 

before  the  court.  The  court  thereupon  on  June  7,  1957  entered  an 

order  overruling  the  objections,  finding  that  in  1936  O'Hara  and 


-2- 

Carrill©  had  entered  into  a  partnership  arrangement,  and  ordered 
that  an  account  should  be  taken  with  reference  thereto.  From  that 
order  this  appeal  is  taken o 

The  case  was  before  this  court  once  before,  O'Hara  v. 
Carrillo,  18  Illo  App.2d  106,  at  which  time  a  motion  to  dismiss 
the  appeal  was  filed  by  0'Harao  The  court,  under  the  authority 
of  Ariolo  v.  Nigro,  13  Ill<,2d  200^   Hanley  v„  Hanley,  13  111. 2d 
and  Smith  v0  Hodge,  13  111. 2d  197,  dismissed  the  appeal,  with  the 
further  provision  that  if  the  trial  court  upon  the  application  of 
Carrillo  should  enter  an  order  that  no  Just  reason  exists  for 
delaying  the  appeal ,  and  if  a  supplemental  record  incorporating 
such  order  be  filed  within  30  days  from  the  date  of  the  filing 
of  the  opinion,  the  court  would  vacate  the  order  dismissing  the 
appeal  and  decide  the  case  upon  the  record  as  thus  supplemented 
and  the  abstract  and  briefs  heretofore  filed „  This  direction 
was  complied  witho  O'Hara  urged  on  oral  argument  that  in  spite 
of  the  order  entered  by  the  trial  court  in  substantial  compliance 
with  section  50  (2)  of  the  Civil  Practise  Act  (111.  Rev.  Stat. 
1957j  chap.  110,  par<,  50  (2)),  nevertheless  ther^  is  n@  final 
judgment  before  this  court  for  determination  We  find  no  merit 
to  this  contention  under  the  authority  of  Hanley  v.  Hanley a 
supra. 

There  have  been  three  suits  filed  growing  out  of  the 
business  relationship  of  Carrillo  and  O'Hara,  and  the  matter 
has  been  twice  in  courts  of  review . 

Carrillo  in  1936  owned  all  of  the  capital  stock  of 
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the  Middle  West  Export  Corporation  and  had  full  control  thereof . 

In  the  same  year  O'Hara,  while  only  owning  one  share  of  the  82 
shares  outstanding  of  the  Automotive  Export  Association,  managed 
and  controlled  it.  Both  Carrillo  and  O'Hara  carried  on  their 
separate  ventures  in  Chicago  exporting  automotive  supplies  to 
different  parts  of  the  world,  and  they  carried  on  their  business 
in  common  quarters.   In  that  year  they  combined  their  businesses « 
Carrillo  claimed  that  O'Hara  had  promised  to  give  him  50%   of  the 
stock  in  Automotive.   No  stock  was  issued  to  Carrillo,  From  1936 
on  the  parties  operated  the  corporation  together,  drawing  from  it 
what  money  was  available  for  use  as  salaries.  A  building  had  been 
purchased  in  1939?  title  t©  which  was  taken  in  the  name  of  O'Hara,, 
Carrillo  claimed  that  O'Hara  held  the  title  in  trust  and  that  he 
was  entitled  to  one-half  interest  in  the  building 0  It  was  out  of 
this  dispute  that  the  litigation  grew  which  terminated  in  the 
Supreme  Court  as  reported  in  Carrillo  v.  O'Hara,  M)0  Ill0  518. 

Some  time  around  1936  one  Aprahamian,  also  an  exporter 
of  automotive  supplies,  became  involved  with  the  two  men  in  a 
common  venture  in  the  export  field.  He  went  to  Africa  to  sell 
the  products  of  the  manufacturers  who  were  represented  in  the 
export  field  by  Carrillo  and  O'Hara,  Money  was  contributed  towards 
this  expedition  by  both.  The  name  of  the  Automotive  Export 
Association  was  changed  to  Automotive  Export  Association  (1936)  Inc. 
O'Hara  resigned  as  president  and  Aprahamian  became  president.  O'Hara 
was  vice  president  and  Carrillo  was  a  director  and  the  treasurer. 
Neither  at  that  time  nor  since  has  Carrill®  owned  aftr  stock  in  the 


corporation,  nor  did  Aprahamian,  Besides  this  venture  Carrillo  and 
O'Hara  were  involved  in  many  other  business  ventures  related  directly 
or  indirectly  to  the  automotive  field  and  products 0  With  the 
commencing  of  the  war,  because  of  restrictions  thereby  imposed  the 
business  dwindled  and  in  the  fall  of  19*4-3  Carrillo  filed  the  suit 
heretofore  referred  to  concerning  the  building  which  h*»d  been 
purchased,  and  about  that  time  both  Carrill©  and  O'Hara  went  to 
work  for  other  employers 0  Carrillo  went  to  the  only  two  corporations 
for  which  Automotive  at  that  time  was  doing  any  business,  namely, 
Skilsaw  and  Fa  &  B,g  and  told  the  representatives  of  each  of  them 
that  he  was  no  longer  working  with  O'Hara  and  that  he  would  not  be 
associated  any  longer  with  Automotive „   Skilsaw  cancelled  its 
arrangement  with  Automotive  and  did  no  further  business  with 
either  O'Hara  or  Carrillo,  F„  &   B,  hired  Carrillo,  who  worked  for 
it  from  19^3  to  19^5  on  a  part  time  .job9  working  days  at  other  jobs 
and  doing  export  work  for  F0  &  B,  in  the  evening.   In  19^6  F,  &   B„ 
put  Carrillo  into  its  office  full  time,  paying  him  a  salary  for 
part  time  work  on  its  domestic  business  and  commissions  for  part 
time  work  on  its  export  business,,  Sometime  thereafter  when  the 
export  business  increased  Carrillo  went  on  a  straight  commission 
basis  with  the  title  of  export  manager  and  with  authority  to  bind 
F,  &   B,  in  its  export  dealings.  These  commissions  paid  Carrill© 
are  involved  in  the  instant  suit.  By  his  amended  complaint  filed 
December  19,  19^9  O'Hara  sets  up  the  existence  of  a  partnership 
between  him  and  Carrillo,  and,  among  other  things,  alleges  that  the 
defendants  F,  &  Be  and  Carrillo  deceitfully  and  fraudulently 
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combined  and  conspired  to  keep  for  themselves  the  foreign  export 
business.  He  further  alleged  that  the  partnership  has  not  been 
dissolved 5  that  he  is  entitled  to  his  interest  in  the  commissions 
collected  from  F,  &  B0  from  19^3  to  the  date  of  filing  suit 5  that 
from  19^3  until  the  date  of  filing  the  suit  Carrill©  has  been  a 
trustee  for  any  partnership  assets  which  have  accrued  to  the 
benefit  of  O'Hara.  He  prays  f®r  an  accounting  of  all  money  received 
by  Carrillo  and  the  other  defendants  from  any  of  the  persons  named 
in  the  complaint  for  whom  the  plaintiff  O'Hara  and  the  defendant 
Carrillo  "have  heretofore  and  do  now  represent  as  'co- partners 
and  sale  representatives'"  and  that  the  partnership  existing  between 
O'Hara  end  Carrillo  be  dissolved. 

To  this  complaint  Carrillo  filed  an  answer,  in  which  he 
denies  the  existence  of  any  partnership.  He  admits  that  since  19V3 
he  has  been  employed  by  F.  &   B,  and  that  he  has  received 
therefrom,  but  he  denies  that  the  plaintiff  is  entitled  to 
portion  of  it  or  to  an  accounting 0  He  alleges  that  all  matters 
between  plaintiff  and  defendant  have  h<em   fully  settled  f®r  more 
than  five  years  last  past  and  pleads  the  statute  of  limitations 
together  with  the  defense  of  laches-.  An  answer  was  also  filed  by 
the  other  defendants. 

The  matter  was  referred  to  a  master  in  chancery  and 
hearings  were  had.  At  the  end  of  the  plaintiff's  ease  the 
defendant  moved  for  a  finding,  which  was  denied  by  the  master 
without  prejudice  to  make  a  similar  motion  at  the  close  of  all  the 
evidence.  Further  hearings  were  held  and  evidence  was  introduced 
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before  the  master  both  by  Carrillo  and  O'Hara,  and  the  master  on  April 
29,  1955  filed  his  report  upon  which  the  order  of  the  Superior  Court 
heretofore  referred  to  was  predicated »   In  that  order  the  Superior 
Court,  after  finding  that  from  1936  on  a  partnership  existed  between 
O'Hara  and  Carrillo ?  ordered  that  an  account  should  be  taken  of  all 
dealings  conducted  by  plaintiff  and  defendant  in  the  name  of  Automotive 
Export  Association  (1936)  Inc 0  from  1936  to  the  date  of  the  order , 
together  with  an  account  of  rents  collected  and  payments  made  on  the 
building  involved  in  the  case  reported  in  *+00  111.  51 8  up  to  the  time 
of  the  handing  down  of  the  Supreme  Court's  decision  together  with  an 
accounting  from  defendant's  counsel,  who  had  been  appointed  by  the 
court  as  receiver  for  the  building,  and  it  also  ordered  an  account 
as  to  all  earnings  and  commissions  arising  from  the  export  business 
of  F0  &  B.  paid  to  the  defendant  from  January  1,  l^hh   to  the  date 
of  the  order. 

Carrillo  v.  O'Hara,  MDQ  111.  518 9  grew  out  of  a  suit  in 
equity  filed  by  Carrillo  in  the  Circuit  Court  in  19*f3 .  In  that  suit 
he  claimed  that  he  was  entitled  to  a  one-half  interest  in  certain 
real  estate  which  had  been  purchased  in  1939  during  the  time  he  and 
O'Hara  had  been  engaging  in  various  business  activities- heretofore 
referred  to.  Title  to  the  real  estate  had  been  taken  in  O'Hara »s 
name.   In  that  case  the  Supreme  Court  found  that  the  business  arrangement 
between  Carrillo  and  O'Hara  from  1936  to  the  time  when  they  severed  their 
relations  constituted  an  all-embracing  partnership  and  that  O'Hara  held  the 
title  to  the  real  estate  In  trust  for  Carrillo  to  the  extent  of  his 
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interest  and  directed  an  accounting  concerning  it  to  be  had  under  the 
direction  of  the  chancellor „  The  opinion  of  the  Supreme  Court  In 
that  case  was  filed  on  September  2h9   19^8 ,  and  the  Circuit  Court 
on  January  11,  19^9  entered  a  decree  ordering  an  accounting  as  to 
the  property  and  a  further  accounting  from  O'Hara  as  to  the  profits 
from  the  Automotive  Export  Association  (1936)  Inc.  On  June  3,  19^9 
the  Circuit  Court  denied  O'Hara  leave  to  file  a  counterclaim,,  O'Hara 
in  the  proceedings  objected  to  the  court fs  refusal  to  order  a  complete 
and  full  accounting  covering  the  entire  period  of  the  existence  of 
the  partnership,  which  in  effect  would  amount  to  a  winding  up  of  the 
business.  The  decree  of  the  Circuit  Court  approving  the  master's 
report  with  reference  to  the  directed  limited  accounting  was  entered 
on  January  17,  1951.   No  appeal  was  taken  from  the  decree  of  the 
Circuit  Court o  While  that  suit  was  pending  the  instant  suit  was 
filed  on  August  18,  19^9  „  Whether  or  not  the  Circuit  Court  was  In 
error  in  not  ordering  a  complete  accounting  and  winding  up  of  the 
affairs  of  the  partnership  at  that  time  Is  not  presented  for  our 
consideration. 

In  the  case  before  us  Carrlllo  again  urges  that  the 
arrangement  between  the  two  parties  was  not  a  partnership  but 
rather  was  a  joint  venture.  That  question  was  set  to  rest  for  all 
time  by  the  decision  in  Carrlllo  vn  O'Hara.  supra,  and  even  if  It 
were  not  w®  do  not  think  that  the  question  is  material.  As  was 
said  in  Meyer  Vo  Sharp^  3!+!  m0  ApPo  h$ls 

tM,   "*he  lenet]?y  Pl^dings  and  some  of  the  arguments  on 
this  appeal  vere  devoted  to  the  question  whether  the 


arrangement  between  these  parties  constituted  a  series  of  joint 
ventures,  or  a  partnership.  This  is  indicative  of  a  common 
Dhilosophy,  that  if  only  a  legal  name  can  be  tacked  to  a 
given  situation,  all  problems  are  magically  solved.  As  a 
matter  of  fact,  where  the  rights  of  third  parties  are  not 
involved,  and  the  only  question  is  what  were  the  terms  of 
the  agreement,  the  christening  of  the  relationship  with  some 
legal  term  solves  nothing.,   'A  joint  venture,  as  well  as  a 
partnership,  is  controlled  by  the  terms  of  the  agreement 
under  which  it  is  formed  of  created.'   Harmon  v.  Martin,  395 
111.  595»   It  is  wholly  immaterial  whether  it  be  called  a 
joint  venture,  or  a  partnership,  or  even  a  'company,'  as 
the  parties  chose  to  call  it 5  the  rights  and  obligations  of 
the  parties  still  depended  upon  their  own  precise  agreement 
in  all  particulars,  including  dissolution,  or  termination. w 

In  the  case  before  us  it  is  necessary  to  determine  the  time 
of  the  dissolution  of  the  arrangement  between  O'Hara  and  Carrillo— no 
matter  what  it  might  be  called. 

Carrillo  contends  that  the  partnership  was  dissolved  in 
the  fall  of  19*+3  at  the  time  when  he  filed  his  suit  in  the  Circuit 
Court  seeking  to  establish  a  constructive  trust  with  reference  to 
the  real  estate  and  that  the  partnership  having  been  then  dissolved, 
the  right  to  an  accounting  for  the  purpose  of  winding  up  the  partner- 
ship affairs  is  barred  by  the  five-year  statute  ©f  limitations, 
O'Hara,  in  answer  to  the  defense  of  the  statute  of  limitations, 
says  that  there  had  been  no  decree  dissolving  the  partnership.  The 
Uniform  Partnership  Act  (Ill0  Rev„  Stat0  chap,  106-1/2)  provides 
in  section  31  that  a  partnership  may  be  dissolved  by  the  express-, 
will  of  any  partner  when  no  definite  term  or  particular  undertaking 
is  specified o  Section  30  provides  that  on  dissolution  the  partnership 
is  net  terminated  but  continues  until  the  winding  up  of  partnership 
affairs.  Section  33  provides  that  dissolution  terminates  the 
authority  of  partners  to  act  for  the  partnership  except  insofar  as 
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it  may  be  necessary  to  wind  up  partnership  affairs  or  to  complete 

transactions  begun  but  not  then  finished 0 

We  find  from  the  record  that  after  19V3  both  parties 

discontinued  all  of  the  business  ventures  in  which  from  1936  they 

had  been  jointly  engaged „  They  both  sought  and  secured  employment 

elsewhere .   In  Richardson  v,  Gregory,  2?  111.  App.  621,  affirmed 

in  126  111.  166,  the  court  sayss 

"A  partnership  is  dissolved  when  both  parties  refuse 
to  go  on  with  the  business.   It  is  as  effectual  to  dissolve 
a  partnership  as  though  there  was  an  express  agreement  to 
dissolve.   Both  parties  may  by  statements  and  acts  treat 
the  partnership  as  ended 0  *  *  * 

"A  partnership  closes  when  the'e  is  an  end  put  to  the 
business  itself.  Bank  of  Montreal  vD  Page,  98  111.  119; 
Spurk  v,  Leonard,  9  111.  App„  l?h9 

"The  statute  of  limitations  begins  to  run  from  the 
termination  of  the  partnership  in  actions  of  account  or 
bills  in  chancery  to  settle  partnerships „  Pierce  v, 
McClellan,  93  Ille  2*f5f  Quayle  v.  Guild,  91  111.  3?8; 
Askew  v.  Spring,  111  111.  662?  Bonney  v.  Stoughton,  18  111. 
App,  562 ." 

See  also  Simpson  v.  Shadwell,  26h   111.  Appc  *f80.  From  the  record1  the 

conclusion  must  be  drawn  that  the  partnership  existing  between  the 

parties  was  dissolved  in  the  fall  of  19^3?  and  this  is  further 

supported  by  the  fact  that  in  Carrillo  vc  Q'HaraT  supra f   the  Supreme 

Court  found  from  the  evidence  before  it  in  that  case  that  Carrillo 

"devoted  all  his  time  and  labors  t©  the  new  arrangement  covering 

Automotive  1936,  and  related  ventures,  from  1916  to  the  time  he  and 

I  O'Hara  severed  their  relations  many  years  later."   (Italics  ours.) 

Unless  the  statute  of  limitations  was  tolled  it  barred  any  action 

by  either  of  the  parties  for  an  accounting  and  a  winding  up  of 

the  partnership  affairs. 


-10- 

It  is  also  the  rule  that  upon  the  dissolution  of  a 

partnership  either  party  may  seek  ©ther  employment  without  any 
liability  or  responsibility  to  his  partner sQ  After  the  dissolution 
of  the  partnership  in  19*+3  O'Hara  contributed  nothing  either  in 
services  or  capital  to  the  continuation  of  any  business  transaction 
by  way  of  partnership.  As  a  matter  of  fact  at  the  time  of  the 
dissolution  the  only  tangible  asset  in  the  partnership  was 
the  real  estate  concerning  which  the  litigation  resolved  in 
Carrillo  v,  O'Hara,   supra ?  arose e   It  is  true  that  sometime  in 
1936  $2,500  had  been  advanced  by  the  partners  to  finance  the 
activities  of  Aprahamian  and  that  from  19^3  on  Aprahamian  did  make 
certain  sales  for  F„  &  B.  for  which  commissions  were  paid  to 
Carrillo,,  which  commissions  are  involved  in  the  instant  suite 
O'Hara  contends  that  Carrillo  fraudulently  concealed  from  him  the 
fact  that  as  an  employee  of  F.  &   B„  he  was  receiving  commissions 
on  sales  made  through  the  instrumentality  of  Aprahamian  and  that 
consequently  the  five-year  statute  of  limitations  is  tolled  under 
section  22  of  the  Limitations  Act  (111.  RevD  Stat.  chap.  835 
pare  23)s  which  provides  §  "If  a  person  liable  to  an  action  fraudu- 
lently conceals  the  cause  of  such  action  from  the  knowledge  of  the 
person  entitled  thereto ,  the  action  may  be  commenced  at  any  time 
within  five  years  after  the  person  entitled  to  bring  the  same  dis- 
covers that  he  has  such  cause  of  action,  and  not  afterwards."* 
O'Hara  contends  that  he  did  not  learn  that  Carrillo  was  receiving 
the  commissions  claimed  until  19*f80  "The  concealment  ©f  a  cause  of 
action  which  will  prevent  the  operation  of  the  statute  of  limitations 
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must  be  something  of  an  affirmative  character,  designed  to  prevent, 
and  which  does  prevent,  the  discovery  of  the  cause  of  action0  Mere 
silence  by  the  person  liable  does  not  amount  to  fraudulent  conceal- 
ment of  a  cause  of  action,.  Such  concealment  must  consist  of 
affirmative  acts  or  representations 5  there  must  be  some  trick  or 
contrivance  or  affirmative  action  intended  to  exclude  suspicion 
and  prevent  inquiry."  25  I.L0P0  Limitations,  sec,  92c 

In  Jackson  v,  Anderson,  355   111.  550?  the  court  held  that 
a  failure  by  stockholders  to  learn  of  the  existence  of  their  cause  of 
action  for  the  issuance  of  corporate  stock  for  property  sold  to  the 
corporation  until  a  year  prior  to  filing  of  the  bill  did  not  prevent 
running  of  the  statute  of  limitations  in  the  absence  of  allegation 
and  proof  of  fraudulent  concealment,  and  the  court  sayss  "There  is 
no  showing  of  any  reason  why  the  complainants  could  not  have  learned1 
in  1926  of  the  facts  which  they  claimed  to  have  learned  in  1931 0 
There  is  no  showing  of  any  diligence  to  learn  such  facts  *  *  *." 
In  Skrodzki  v.  Sherman  State  Bank,  3^-8  111.  If02,  the  court  said? 

"In  Lancaster  v.  Springer,  239  111.  1+72,  this  section 
[sec.  22]  was  construed  as  follows g   "The  concealment  of  a 
cause  of  action  which  will  prevent  the  operation  of  the 
Statute  of  Limitations  must  be  something  of  an  affirmative 
character  designed  to  prevent,  and  which  does  prevent,  the 
discovery  of  the  cause  of  action0  *  *  *   Such  concealment 
must  consist  of  affirmative  acts  or  representations,1  *  *  * 
[citing  cases] o   In  Keithley  vs  Mutual  Life  Ins.  Co.,  271  111. 
58^5  this  court  considered  that  section.   It  was  there  held 
that  mere  silence  by  the  person  liable  is  not  concealment  of" 
a  cause  of 'action,  but  that  such  concealment  must  consist  of 
affirmative  acts  or  representations.   It  was  there  also  held 
that  fraudulent  misrepresentations  which  form  the  basis  of  the 
cause  of  action  do  not  constitute  a  fraudulent  concealment 
in  the  absence  of  proof  of  acts  or  representations  tending 
fraudulently  to  conceal  the  cause  of  action9  and  that  the 
rule  that  the  statute  begins  to  run  only  from  the  discovery 
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of  the  fraud  does  not  apply  when  the  party  affected  by  the 
fraud  might  with  ordinary  diligence  have  discovered  it.  *  *  * 

The  burden  was  upon  O'Hara  to  show  that  he  has  a  right  to 
an  accounting.  Anderson  v.  Anderson,  339  111.  *+00.   O'Hara  also  had 
the  burden  of  bringing  himself  within  the  exceptions  provided  for 
in  section  22  „ 

O'Hara  testified  that  at  the  time  of  the  instant  suit 
the  only  assets  which  he  considered  to  be  partnership  assets  were 
the  real  estate  and  the  F.  &  B.  line.   He  also  testified  that  it 
was  only  in  19^8,  when  the  Supreme  Court's  decision  came  down  holding 
that  he  and  Carrillo  were  co- partners,  that  he  ascertained  the 
commissions  that  Carrillo  had  collected  from  the  time  he  started 
his  suit  until  the  middle  of  19*+9  on  the  F.  &  Bo  linen  He  also 
testified  that  in  19^3  he  had  talked  to  a  Mr »  Rapp  at  F.  &   B.  and 
that  Rapp  had  told  him  that  Carrillo  had  been  in  to  see  him  and 
asked  them  to  cancel  out  Automotive  and  to  give  the  line  to  him, 
but  that  Rapp  did  not  tell  O'Hara  that  Fc  &  Bc  had  complied  with 
the  request.   O'Hara  also  testified  that  he  did  not  know  when 
Carrillo  started  working  full  time  for  F.  &  B.  and  that  he  could 
not  say  positively  as  to  whether  or  not  at  the  time  of  the  hearing 
before  the  master  in  the  Carrillo  v.  O'Hara  case  reported  in  *+00 
111.  518  he  knew  that  Carrillo  was  working  at  F0  &  B„  O'Hara  also 
testified  that  he  had  devoted  none  of  his  time  to  F.  &   B.  after  19Mf. 
This  is  the  only  evidence  in  the  record  upon  which  a  tolling  of  the 
statute  of  limitations  might  be  based.  It  is  not  sufficient.  O'Hara 
has  failed  to  sustain  his  burden  of  proof  by  a  preponderance  of  the 
evidence. 
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It  is  not  incumbent  upon  us  to  determine,  in  a  case  such  as 
this  where  there  was  no  definite  term  fixed  for  the  duration  of  the 
partnership  and  where  the  entire  success  of  the  business-  venture 
rested  solely  upon  the  services  and  qualifications  of  the  parties, 
whether  O'Hara  could  have  stood  by  and,  after  Carrillo  had  spent  time 
and  effort  in  rehabilitating  a  business  which  was  at  its  nadir  at  the 
time  of  its  dissolution,  make  a  claim  for  a  share  in  the  profits  earned, 
even  though  the  bar  of  the  statute  of  limitations  had  not  been  interposed. 
In  the  case  before  us  the  issue  of  the  statute  of  limitations  was  properly 
raised  by  Carrillo  in  his  pleadings  and  in  the  exceptions  taken  to  the 
master's  findings e  We  find  that  the  partnership  existing 
between  O'Hara  and  Carrillo  was  dissolved  in  19^3 „  More  than  five 
years  had  elapsed  between  the  dissolution  of  the  partnership  and  the 
filing  of  the  instant  suite  The  statute  of  limitations  bars  the 
maintenance  of  this  suit  unless  it  was  tolled  under  section  22  of  the 
limitations  statute.  We  appreciate  the  rule  that  where  the  court  enters 
a  decree  or  order  in  accordance  with  the  findings  of  a  master  in 
chancery  it  cannot  be  set  aside  unless  it  is  against  the  manifest 
weight  of  the  evidence.   See  Amos  Vo  Helwi^  19  m.  App.2cF  220,  and 
cases  therein  cited.  Here  under  the  rule  governing  the  application  of 
section  22,  which  we  have  previously  discussed,  the  evidence  is  not 
sufficient  to  sustain  the  contention  that  the  statute  of  limitations 
was  tolled.  Unless  such  a  conclusion  could  be  reached,  the  suit 
cannot  be  maintained. 

We  find  that  the  order  of  the  Superior  Court  was  against 
the  manifest  weight  of  the  evidence.  The  order  is  reversed 
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and  the  cause  remanded  with  directions  to  dismiss  the  suit  for 

want  of  equity. 

Reversed  and  remanded 
with  directions. 

Dempsey  and  Schwartz,  JJ.,  concur,, 


Abstract  only. 
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In  the  Matter  of  the  Estate  of   ) 
MELVIN  ANDERSON,  a  Minor         ) 

)     APPEAL  FROM  SUPERIOR  COURT , 

—  ) 

WINNIFRED  Mo  HENRY,  Guardian  of  )         COOK  C0UNTYo 
the  Estate  of  MELVIN  ANDERSON,    ) 

K 

)  \ 

Appellee,     ) 

) 

) 
CHICAGO,  BURLINGTON  &  QUINCY  ) 
RAILROAD  COMPANY,  a  ) 

Corporation,  ) 

Appellants    ) 

MR.  PRESIDING  JUSTICE  McCORMECK  DELIVERED 
THE  OPINION  OF  THE  COURT. 

The  Probate  Court  of  Cook  County  on  December  31 9  19^5 
entered  an  order  authorizing  William  R.  Anderson,  as  guardian 
of  the  estate  of  Melvin  Anderson,  his  minor  son,  to  settle 
all  rights  of  action  of  the  said  minor  against  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  (respondent  herein) 
for  the  sum  of  $10,000.  An  order  of  the  Probate  Court  entered 
on  January  17,  1957  vacated  and  set  aside  that  order  and  the 
releases  given  pursuant  thereto.  An  appeal  was  taken  to  the 
Superior  Court  of  Cook  County,  and  after  a  trial  de  novo  that 
court  entered  substantially  the  same  order.  This  appeal  is 
taken  from  that  judgment  order  of  the  Superior  Court. 

The  case  grows  out  of  injuries  sustained  on  July  17, 
19^5  by  Melvin  Anderson,  a  minor  at  that  time  6-1/2  years  old. 
On  that  date  he  was  run  ©ver  by  a  Chicago,  Burlington  and 
Qulney  Railroad  Company  train,  sustaining  injuries  which 
required  the  amputation  ©f  both  legs,  the  right  leg  at  the 
junction  of  the  hip,  and  the  left  leg  at  the  knee.  His 
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father  and  mother  retained  the  law  firm  of  Finn  and  Fitzpatricko 
On  August  69  19^5  Mr-  Fitzpatrick  opened  an  estate  for  the 
minor  in  the  Probate  Court  and  the  father  was  appointed 
guardian.  On  December  31,  19^5  the  Probate  Court  entered  an 
order  permitting  the  guardian  Anderson  to  compromise  the  claim 
against  the  respondent  for  $10,000.  The  respondent  paid  the 
money  and  the  guardian  executed  a  full  and  complete  release „ 

In  its  order  of  January  17,  1957,  the  Probate  Court 
vacated  the  prior  order  of  the  court  which  had  been  entered 
on  December  31,  19^5  together  with  all  releases  executed  by 
Anderson  pursuant  to  such  order  and  appointed  Winnifred  Me  Henry, 
the  public  guardian  of  Cook  County  (petitioner  herein),  as 
successor  guardian  with  authority  to  employ  counsel  and  if 
necessary  file  legal  action  on  behalf  of  the  minor  against 
the  respondent „  The  respondent  took  an  appeal  to  the  Superior 
Court  from  that  order c  The  matter  was  tried  de  novo  before  a 
judge  of  the  Superior  Court »  Evidence  was  presented  on  behalf 
of  the  petitioner  and  the  respondent,  and  the  court  on 
September  27,  1957  entered  an  order  finding  that  a  fraud  was 
perpetrated  upon  the  Probate  Court  and  the  minor  in  the  entry 
of  the  order  of  December  31,  19*+ 5  and  it  ordered  that  such  order 
be  vacated  together  with  all  releases  executed  at  that  time  by 
the  guardian.  The  respondent  on  October  7,  1957  filed  a  post 
trial  motion  moving  the  court  to  set  aside  the  judgment  and 
grant  a  new  trial.  This  motion  was  denied  and  this  appeal 
followed  o 

The  respondent  here  contends  that  both  the  Probate 
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Court  and  the  Superior  Court  were  without  .jurisdiction  of  the 
parties  and  the  subject  matter  of  the  controversy  in  entering 
orders  vacating  the  order  of  the  Probate  Court  authorizing  the 
compromise  settlement  and  in  setting  aside  the  releases  signed 
by  Anderson  in  pursuance  thereto,  and  contends  further  that  the 
final  order  of  the  Superior  Court  was  not  supported  by  the 
evidence . 

The  respondent  urges  that  the  Superior  Court  had  no 
jurisdiction  to  enter  the  order  of  September  27,  1957*      In  that 
order  the  Superior  Court  found  that  the  Probate  Court  had  juris--^ 

^diction  to  enter  the  order  of  January  17,  1957,  which  was  the 
order  from  which  the  appeal  was  taken  to  the  Superior  Courts  that 
the  Probate  Court  had  jurisdiction  to  appoint  Winnifred  Mo  Henry 
as  successor  guardian  to  William  R.  Anderson^  that  a  fraud  was 
perpetrated  upon  the  Probate  Court  and  upon  the  minor  by  the 
entry  of  the  order  of  December  31,  19^5  authorizing  Anderson 
as  guardian  of  the  estate  of  the  ward  to  compromise  and  settle 
the  right  of  action  for  $10 , 000  and  to  execute  a  release  in 
accordance  therewith,  inasmuch  as  that  order  was  procured  by 
interests  adverse  to  the  minor  without  a  full  disclosure  of  all 
the  facts  to  the  Probate  Court „  The  Superior  Court  order  vacated 
the  Probate  Court  order  of  December  31,  19^5  together  with  the 
releases  executed  thereunder.  This  appeal  is  taken  from  the 
order  of  the  Superior  Court, 

^    \  It  is  the  law  that  upon  an  appeal  from  the  Probate 
ourTTo  the  Circuit  or  Superior  Courts  there  can  be  no  jurist 

^diction  in  the  latter  courts  unless  there  had  been  jurisdiction 
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In  the  Probate  Court  in  the  first  instance.  In  re  Estate  of  Shanks, 

282  111.  App.  If  Chapman  v.  American  Surety  Co.„  261  111.  59*+?  In  re 

•     — tf>   ^7~ 
Estate  of  Lalla,  281  Ill„  App.  12^.  Hence  it  becomes  necessary  to 

^re- 
consider the  proceedings  In  the  Probate  Court. 

"     ~~     ~~  ^i/\ 

This  matter  was  brought  to  the  attention  of  the  judge  of 

the  Probate  Court  who  referred  the  matter  to  Winnifred  M.  Henry, 
public  guardian  for  Cook  County,  who,  on  January  20,  1956,  filed 
a  petition  in  the  Probate  Court  alleging,  among  other  things,  that 
Melvin  Anderson  was  a  minor  born  September  20,  1938 5  that  his  place 
of  residence  was  Downers  Grove,  Illinois 5  that  he  had  a  personal 
estate  of  approximately  $10,000^  that  one  Gertrude  Ketcham  had  been 
appointed  guardian  of  the  person  of  the  minor  by  the  County  Court  of 
Du  Page  County,  Illinois  in  19^9.  The  petition  prayed  that  letter! 
of  guardianship  be  issued  to  the  said  Winnifred  M.  Henry,  and 
attached  to  the  petition  was  the  consent  of  Mr.  and  Mrs0  Anderson, 
the  parents  of  the  minor.  On  the  same  day  the  Probate  Court 
entered  an  order  appointing  Winnifred  M.  Henry  guardian  of  the 
estate. 

On  March  9?  1956  an  order  was  entered  which  authorized 
the  guardian  to  employ  John  E.  Owens,  an  attorney  at  law,  as  guardian 
ad  litem  for  the  purpose  of  conducting  an  investigation  into  the 
facts  and  circumstances  surrounding  the  settlement  and  adjustment 
of  the  ward's  right  of  action.  On  March  16,  1956  Owens  filed  a 
report  as  guardian  idJJ/tejy  Notice  was-  then  served  upon  the 
respondent  advising  it  that  Winnifred  M.  Henry  would  ask  for  an 
order  in  accordance  with  the  prayer  of  the  petition  thereto 
attached.  The  petition  was  filed  on  May  21,  1956  by  her  as 
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guardian  of  the  estate  of  the  minor.  The  petition,  after  making 
certain  factual  allegations,  prayed  that  the  said  order  of  December 
31,  19^5  and  the  releases  signed  in  pursuance  thereto  should  be 
vacated  on  the  grounds  that  the  minor  had  no  legal  representation 
at  that  time |  that  the  court  had  been  imposed  upon  for  the  reason 
that  the  facts  had  not  fully  been  disclosed  to  the  court  and  that 
if  they  had  been  known  the  order  would  not  have  been  entered. 

The  respondent,  having  filed  a  special  appearance 9  on 
August  17,  1956  filed  objections  to  the  jurisdiction  of  the  court, 
alleging,  among  other  things,  that  the  court  had  no  jurisdiction  to 
entertain  the  petition;  that  the  court  was  without  jurisdiction  to 
appoint  Winnifred  M,  Henry  guardian  of  the  estate  of  the  minor  § 
that  her  appointment  as  guardian  and  the  orders  entered  subsequent 
to  such  appointment  were  a  collateral  attack  on  a  prior  order  of 
the  Probate  Court 5  that  the  Probate  Court's  jurisdiction  ended  on 
January  9,  191+7  when  "it  discharged  the  Guardian,  William  R, 
Anderson,  and  entered  an  order  closing  the  Estate  of  Melvin 
Anderson,  a  minor" \   that  the  petition  to  set  aside  the  releases 
under  seal  is  an  attempt  to  adjudicate  the  rights  of  a  third  party, 
the  respondent 5  and  that  the  court  has  no  jurisdiction  over  said 
party. 

The  court  on  September  27,  1956  entered  an  order  overruling 
the  objections  of  the  respondent  to  the  petition,.  Notice  was  then 
given  to  the  respondent  that  the  case  was  set  for  trial  on 
January  17,  1957,  and  on  that  date  the  Probate  Court  entered  an 
order  in  which  it  stated  that  it  had  come  to  the  attention  of  the 
court  that  the  order  authorizing  the  compromise  and  settlement 
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of  the  right  of  action  was  induced  by  conduct  which  may  have  resulted 
in  a  fraud  being  perpetrated  on  the  court  and  the  ward  5  that  the 
court  thereupon  appointed  a  guardian  ad  litem  and  from  the  report  of 
his  investigation  found  that  there  was  reasonable  and  probable  cause 
for  the  court  to  hear  evidence  in  order  to  determine  whether  such 
fraud  had  been  perpetrated;  that  evidence  having  been  heard  the 
court  finds  it  had  jurisdiction  of  the  parties  and  subject  matter 
for  the  purpose  of  determining  whether  such  a  fraud  had  been 
perpetrated.  The  order  recites  as  the  court's  findings  the 
accident,  the  nature  of  the  injuries  to  the  minor,  the  appointment 
of  the  minor's  father  as  guardian  and  his  employment  of  the  firm 
of  Finn  and  Fitzpatrick  to  represent  him|  the  subsequent  proceedings 
leading  up  to  the  entry  of  the  compromise  order 5  and  that  fraud  was 
perpetrated  on  the  court  and  upon  the  minor e  The  court  also  finds 
that  the  appointment  of  Winnifred  M.  Henry  as  guardian  of  the 
estate  of  the  minor  was  premature,  and  ordered  that  her  appointment 
be  vacated  and  set  aside  nunc  pro  tunc  as  of  January  20,  1956°  that 
the  order  of  January  9,  19^7  discharging  Anderson  as  guardian  be 
vacated  and  set  aside  nunc  pro  tunc  as  of  January  99  19^7»  that 
the  letters  of  guardianship  Issued  to  Anderson  be  revoked  and  that  he 
be  removed  as  guardian  for  the  minor  nunc  pro  tunc  as  of  January  3, 
1956 1  that  Winnifred  M.  Henry  be  appointed  as  successor  guardian 
of  the  estate  of  the  minor  nunc  pro  tune  as  of  January  20,  1956. 
The  court  in  its  order  vacated  the  order  entered  on  December  31,  191*5 
and  all  releases  executed  by  Anderson  pursuant  to  such  order  and 
ordered  that  the  successor  guardian  is  authorized  and  directed  to 
employ  counsel  and,  if  necessary,  file  legal  action  on  behalf  of 
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the  minor  against  the  respondent.  The  respondent  took  an  appeal  to 
the  Superior  Court  from  that  order a 

-W<L,  ^  1   The  respondent  makes  a  point  of  the  fact  that  since  in 
t fie  first  petition  filed  by  Winnifred  M0  Henry  it  is  set  up  that 
the  residence  of  the  minor  was  then  in  Du  Page  County,  her  appoint-*— 
ment  was  improper  and  is  in  conflict  with  section  133  of  the  Probate 
Act  (111-  Rev-  Statn,  chap,  3,  par.  285),  which  provides  that  when 
a  minor  is  a  resident  of  the  Stat^j  the  guardian  of  his  estate  and 
person  must  Be  appointed  by  the  Probate  Court  of  the  county  in  which 
he  resides.  The  respondent  misapprehends  the  guestion  involved „ 
When  a  guardian  is  appointed  by  a  Probate  Court  having  proper 
jurisdiction  in  the  first  instance,  the  guardian  will  continue  in 
his  office  irrespective  of  the  fact  that  his  ward  has  removed  his 
residence  from  the  count  y0  Cob  lei  glj,  v.  Matheny0  181  111,  App„  170„ 
That  is  the  situation  we  have  here,.  The  appointment  of  the  public 
guardian  as  guardian  of  the  estate  of  the  minor  was  not  an  original 
appointment  by  the  court.  When  Anderson  was  appointed  guardian  in 
the  first  instance  the  estate  of  the  minor  was  located  in  Cook 
County  and  the  minor  was  also  domiciled  therein0  The  contention 
of  the  respondent  in  this  respect  is  untenable.  At  the  time  that 
the  Probate  Court  acted  in  1956  the  estate  of  the  minor  was  still 
located  in  Cook  County,  the  estate  had  not  been  closed,  and  the 
appointment  in  the  first  instance  of  the  public  guardian  was  for 
the  purpose  of  having  her  investigate  the  question  as  to  whether 
or  not  there  had  been  fraud?  misrepresentation  ©r  the  concealment 
of  material  facts  in  the  entry  of  the  compromise  order  of 
December  31,  19^5e 
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■?     ]y    '    '  Courts  have  an  inherent  power  to  set  aside  their  own  judg— <_„ 
ments  where  the  judgment  was  obtained  by  fraudulent  collusion  between 
the  parties.  The  court  may  act  on  its  own  motion,,  As  a  corollary 
to  that  principle  it  follows  that  where  a  court  has  determined  that 
it  has  reasonable  cause  to  btlieve  that  a  judgment  or  order  entered 
by  it  had  been  fraudulently  obtained  that  court  may  appoint  a  person 
or  persons  to  investigate  and  make  a  report  to  it  concerning  the 
same,   In  1955  the  legislature  enacted  section  323a  of  the  Probate 
Act  (111.  Rev.  Stat,  chap.  3S  par.  1f7?a)?  which  authorized  the  court 
to  order  the  assets  of  the  minor's  estate,  where  they  consist  only  of 
money,  to  be  deposited  in  a  bank  subject  to  the  order  of  the  court, 
and  further  providing,  where  a  guardian  in  the  first  instance  had 
been  appointed,  that  upon  his  filing  a  final  account  the  guardian 
and  his  sureties  would  be  discharged  "until  further  order  of  the 
court o"  The  same  practice  had  prevailed  in  the  Probate  Court  prior 
to  the  enactment  of  the  statute  and  was  controlled  by  rule  of  court 
which  provided  that  the  court,  where  the  ward's  assets  consist  only  of 
money,  may  upon  petition  order  the  deposit  of  the  money  in  a  bank 
subject  to  the  order  of  the  court  and  direct  the  guardian  or 
conservator  to  file  a  final  account „   Under  that  rule  it  was  also 
considered  that  the  court  might  properly  order  the  money  to  be 
invested  in  United  States  government  bonds.  This  rule  was  controlling 
at  the  time  of  the  entry  of  the  order  in  19^5.  An  order  of  the  Probate 
Court  provided  that  the  $10,000  received  by  the  guardian  in  compromise 
of  the  minor's  claim  and  which  was  deposited  in  the  Mercantile  National 
Bank  of  Chicago  should  be  used  t©  purchase  United  States  defense  bonds 
in  the  name  of  the  minor.  That  order  of  the  Probate  Court  further 
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provided  that  the  Federal  Reserve  Bank  of  Chicago  should  keep  the 
bonds  for  safekeeping  subject  to  the  "further  order  of  this  court, 
and  until  said  minor  attains  his  *   *   *y majority,"  This  order  of 
the  Probate  Court  was  carried  out  „  The  guardian  was  discharged, 
but  the  estate  had  not  been  closed  since  the  assets  of  the  estate 
were  still  under  the  control  of  the  Probate  Court,  Consequently 
the  court  under  its  continuing  jurisdiction  would  have  had  the 
right  to  appoint  a  successor  guardian „  Such  appointment  is  a 
matter  within  the  discretion  of  the  Probate  Court  and  would  not  be 
governed  by  section  133  of  the  Probate  Act  but  would  be  an  appoints 
» ment  in  accord  with  the  continuing  jurisdiction  of  the  court  over 
the  estate,, 

'"T — ^\ 

->/(>^j  The  next  contention  of  the  respondent  is  that  the 
Probate  Court  had  no  jurisdiction  to  enter  the  order  of  January  17 9 
1957  since  the  petition  was  filed  more  than  30  days  after  the 
entry  of  the  order,  and  that  under  the  rule  prevailing  in  this 
State  it  was  a  collateral  attack  upon  the  action  of  the  court „ 
"It  is  the  public  policy  of  the  State  that  courts  guard  carefully 
the  rights  of  minors,  and  a  minor  who  is  a  party  to  an  action  is 
a  ward  of  the  court,  and  it  is  the  duty  of  the  court  to  see  that 
the  minor's  rights  are  protected.  The  fact  that  the  court  has- 
appointed  a  representative  for  the  minor  does  not  relieve  the 
court  of  its  duty  to  protect  the  minor's  interests,  and  the  court 
on  its  own  motion  will  intervene  to  protect  the  rights  of  a 
entitled  to  relief  *  *  V"  2?   I.L.P«  Minors  sec. 
Feather st one,  290  111,  W3^   McCarthy  y.  Cain«  30! 
court  of  chancery  has  the  power  to  set  aside  a  judgment  obtained 
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by  fraudulent  collusion  between  the  parties „  Biting  v.  First 
National  Bank,  173  111.  368.   Lack  of  jurisdiction  or  fraud  is  a 
ground  for  vacating  a  judgment  after  the  expiration  of  30  days 
from  its  entry,,   City  of  Chicago  v.  Nodeck,  202  111.  257,  268» 
The  Probate  Court  has  a  continuing  jurisdiction  over  an  estate 
until  the  estate  is  closed.   In  Tisdale  e£_jrf\  v.  Davis,  198  111. 
App.  116,  the  court  sayss   "County  and  Probate  Courts  are  courts 
of  general  and  unlimited  jurisdiction  in  matters  of  administration, 
and  exercise  an  equitable  jurisdiction  adapted  to  their  organization 
and  modes  of  procedure,  and  in  the  exercise  of  such  equitable  juris- 
diction may,  on  motion  at  a  subsequent  term,  set  aside  an  order 
allowing  or  disallowing  a  claim  against  an  estate,  where  fraud  or 
mistake  has  intervened."   (Citing  cases.)   See  also  In  re  Estate 


of  Blyman.  382  111.  520 5  Hodson  v.  Hodson,  277  111.  137. 

In  the  instant  case  we  find  from  the  evidence  taken 
in  the  hearing  in  the  Superior  Court  that,  after  Finn  and 
Fitzpatrick  had  opened  an  estate  for  the  minor  in  the  Probate 
Court  with  Anderson  as  guardian,  it  had  been  suggested  to 
Anderson  by  the  representatives  of  the  respondent  that  he 
by-pass  Finn  and  Fitzpatrick  and  come  to  the  office  of  the 
respondent  on  December  31,  19I+5  to  discuss  a  settlement.  On 
December  31,  19^5  Ward  Harris,  an  attorney  who  had  previously 
represented  the  respondent  in  cases  25  or  50  times,  was  in 
his  home  in  Evanstonc  He  was  called  by  the  respondent  and 
in  response  to  that  call  came  to  the  office 
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by  fraudulent;  collusion  between  the  parties.  Eltlng  v.  First 
National  BankL  173  111.  368.  Lack  of  jurisdiction  or  fraud  is  a 
ground  for  vacating  a  judgment  after  the  expiration  of  30  days 
from  its  entry.  City  of  Chicago  v.  Nodeek,  202  111.  257,  268. 
The  Probate  Court  has  a  continuing  jurisdiction  over  an  estate 
until  the  estate  is  closed.   In  Tlsdale  et-aljy.  Davis 9  198  111. 
App.  II65  the  court  sayss  "County  and  Probate  Courts  are  courts 
of  general  and  unlimited  jurisdiction  in  matters  of  administration, 
and  exercise  an  equitable  jurisdiction  adapted  to  their  organization 
and  modes  of  procedure,  and  in  the  exercise  of  such  equitable  juris- 
diction may,  on  motion  at  a  subsequent  term,  set  aside  an  order 
allowing  or  disallowing  a  claim  against  an  estate,  where  fraud  or 
mistake  has  intervened,"   (Citing  cases.)  See  also  In  re  Estate 


of  Blyman,  382  111,  520 §  Hodson  v.  Hodsono  277  111.  137. 

In  the  instant  case  we  find  from  the  evidence  taken  in 
the  hearing  in  the  Superior  Court  that,  after  Finn  and  Fitzpatrick 
had  opened  an  estate  for  the  minor  in  the  Probate  Court  with 
Anderson  as  guardian,  it  had  been  suggested  to  Anderson  by  the 
representatives  of  the  respondent  that  he  by~pass  Finn  and 
Fitzpatrick  /and  come  to  the  office  of  the  respondent  on  December  31, 
19)+5  to  discuss  a  settlement.   On  December  31,  19^5  Ward  Harris,  an 
attorney  .who  had  previously  represented  the  respondent  in  cases  25 
or  50  tpnes,  was  in  his  home  in  Evanston  in  bed  afflicted  with 
asthma.  He  was  called  by  the  respondent  and  in  response  to  that 
call,  as  the  leal  clansmen  in  the  Scottish  Highlands  in  days  of 
yore;'  forthwith  responded  to  the  summons  of  the  firery  cross,  so 
did-iJarris.  Harris  left  his  bed,  dressed  and  came  to  the  office 


of  the  respondent.  When  he  arrived  there  it  was  apparent  from  the 
testimony  that  time  was  the  essence  of  the  transaction.  Harris, 
who  was  representing  the  respondent,  conferred  for  5  to  10  minutes 
with  Anderson,  the  father  and  guardian  of  the  minor,  whose  interests 
he  was  supposed  to  represent.  The  entire  discussion  of  the  case 
was  over  in  less  than  three-quarters  of  an  hour.   Harris  was 
informed  by  Mr.  Jensen,  an  attorney  and  claim  agent  of  the 
respondent,  that  there  was  no  legal  liability  in  the  case  and  was 
given  a  brief  prepared  by  the  respondent's  attorneys  to  read. 
When  Harris  learned  that  Finn  and  Fitzpatrick  were  the  attorneys 
who  had  opened  the  minor's  estate  he  said  he  felt  he  was  in  an 
embarrassing  position  because  he  would  not  have  time  to  serve 
notice  on  them.  Anderson  agreed  to  accept  $10,000  as  a  compromise 
settlement  of  the  claim  of  his  minor  ward.   Harris  dictated  the 
petition  to  be  presented  to  the  Probate  Court  and  a  certificate 
attached  thereto,  in  which  certificate  he  stated  that  he  was  the 
attorney  for  Anderson,  the  guardian,  that  he  had  investigated 
the  circumstances  of  the  accident  and  was  of  the  opinion  that 
this  is  a  "fair  and  just  settlement ."  The  certificate  was  signed 
by  him  but  was  not  sworn  to  before  a  notary  because,  as  Harris 
testified,  of  the  haste  in  the  preparation  of  the  papers.  As  he 
stateds  "We  were  in  very  much  of  a  hurry  that  morning  and  we 
didn't  fill  in  all  of  the  details,  it  was  late."  Harris,  Anderson 
and  two  representatives  of  the  respondent  then  rushed  to  the  Probate 
Court  in  a  taxicab  and  were  admitted  to  the  judge's  chambers  after 
the  court  had  adjourned.  The  facts  of  the  case  were  presented  to 
the  judge  by  the  claim  agent  of  the  respondent.  Anderson,  who 
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was  present,  had  previously  stated  to  Harris  in  the  office  of  the 
respondent  that  he  knew  nothing  about  how  the  accident  had  happened „ 
The  respondent  in  its  office  at  the  conference  that  morning  had 
agreed  to  pay  to  Anderson  and  his  wife  the  sum  of  $2,500  in  addition 
te  the  $10,000  to  be  paid  in  compromise  of  the  minor's  claim,,  No 
information  concerning  this  additional  payment  was  given  to  the 
Probate  Court  judge.   Nor  was  he  informed  that  Harris  had  been 
called  into  the  case  that  morning  by  the  respondent,  nor  that 
Harris  was  at  the  time  representing  the  respondent,   Harris 
testified,  in  answer  to  a  question  as  to  whether  he  had  informed 
the  judge  that  he  was  being  paid  by  the  railroad  company?  "Oh,  yes, 
I  always  do„   I've  settled  many  cases  of  this  kind," 

A  situation  is  created  which  cries  aloud  for  the  exercise 
of  the  equitable  powers  of  the  court  when  we  consider  the  facts 
appearing  in  the  record,  namely,  the  fact  that  the  guardian,  a  man 
who  needed  money  and  who  testified  that  at  the  time  he  was  addicted 
to  drink,  whose  mental  and  physical  condition  were  not  such  that  he 
could  properly  represent  his  son,  was  summoned  by  the  respondent  to 
its  office  on  the  last  day  of  the  year  to  discuss  settlement;  the 
fact  that  the  respondent  consciously  and  deliberately  by^passed  the 
attorneys  in  the  case 5  the  fact  that  Harris,  who  had  previously 
acted  for  it  in  similar  matters,  was  summoned  posthaste  to  the 
office  of  the  respondent  to  prepare  the  petition;  the  fact  that  he 
did  prepare  the  petition  certifying  that  he  was  representing 
Anderson  when  he  either  knew  or  should  have  known  that  his  appearance 
in  the  case  was  in  behalf  of  the  respondent;  the  fact  that  Harris 
certified  that  he  had  made  a  complete  investigation  of  the  case 
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when  the  only  Information  he  had  concerning  it  he  received  that 
morning  at  the  office  of  the  respondent  and  from  its  agents 5  the 
fact  that  there  was  such  unseemly  haste  in  getting  to  the  Probate 
Court  where  the  hearing  was  had  before  the  judge,  not  in  open 
court  but  in  chambers  after  adjournment 5  the  fact  that  Fitzpatrick 
testified  that  he  or  his  partner  had  made  a  complete  investigation 
of  the  law  and  facts  and  would  not  have  approved  the  settlement, 
that  he  did  not  think  it  was  fair  and  equitable 5  the  fact  that  the 
same  conclusion  was  reached  by  Owens,  an  attorney  appointed  guardian 
ad  litem  by  the  Probate  Court  in  the  present  proceedings ;  the  fact 
that  no  mention  was  made  In  the  Probate  Court  of  the  payment  of 
$2,500  to  the  Andersons  over  and  above  the  $10,000  settlement 5  the 
fact  that  Harris  did  not  inform  the  court  that  he  had  only  come  into 
■the  case  that  morning  at  the  request  of  the  respondent. 

There  is  nothing  in  the  record  showing  any  emergency 
which  would  necessitate  such  urgency  in  rushing  through  the  settlement. 
The  haste  and  the  fact  that  no  notice  was  served  upon  Finn  and 
Fitzpatrick  and  no  substitution  of  attorneys  was  entered  according 
to  the  normal  practice  in  such  cases  lead  to  the  conclusion  that 
the  respondent  feared  that  if  there  had  been  any  delay  Anderson 
might  change  his  mind.  The  respondent  could  also  have  been 
activated  by  the  fear  that  If  the  matter  had  been  presented  to 
the  Probate  Court  by  an  attorney  who  was  sincerely  and  honestly 
representing  the  interests  of  the  crippled  minor  the  settlement 
would  not  have  been  approved. 

At  the  hearing  Fitzpatrick  testified  that  subsequent 


to  the  entry  of  the  December  31?  19^5  order  he  had  talked  to  the 
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then  judge  of  the  Probate  Court  who  Informed  him  that  he  had  been 
given  the  impression  that  there  was  some  reason  why  the  railroad 
company  could  settle  on  that  date  and  not  on  a  future  date.  At  the 
time  that  Finn  and  Fitzpatrick  opened  an  estate  for  the  minor  they 
served  an  attorney's  lien  upon  the  respondent.  Subsequent  to  the 
order  of  December  31 ,  19*+ 5  the  respondent  paid  them  their  fees 
based  on  a  percentage  of  the  $12i$QQ9 
■7   l^  16  \  ^  guardian,  when  appointed  to  administer  the  estate  of 
a  minor,,  assumes  or.e  of  the  highest  fiduciar}  relationships  known 
to  the  law.   By  some  courts  it  has  been  said  that  he  has  a  sacred 
duty  to  well  and  truly  administer  the  estate  and  conserve  the 
rights  entrusted  to  him.  A  court  In  approving  a  settlement  of  a 
claim  of  a  minor  also  has  a  high  duty  to  protect  the  minor  from  the 
fraud  and  treachery  of  his  attorneys  or  guardians  so  far  as  is 
possible,  and  In  the  exercise  of  that  duty  the  court  Is  entitled  to 
rely  upon  the  statements  made  to  him  by  an  attorney  purportedly 
representing  the  minor  and  it  is  evident  from  the  record  in  this 
case  that  the  then  judge  of  the  Probate  Court  did  so  rely.  That 
this  reliance  was  misplaced  Is  also  evident  in  the  record.   In 
Williams  v.  Williams,  20^  111.  M+,  a  case  dealing  with  the  approval 
of  a  compromise  involving  a  minor,  the  court  sayss 

"Where  such  compromises  have  been  carried  into 
—  effect  by  courts  of  equity,  the  methods  employed  vary 
with  the  circumstances,  but  there  must  be  a  full 
disclosure  of  the  facts  where  infants  are  concerned, 
and  their  best  interests  are  the  chief  ends  which 
l»  are  sought  to  be  secured. 

'  "In  In  re  Birchall.  I.  R.  16  Ch.  D.  U-3,  it  was 
said  by  Jessel,  M.  R„s   'Tfie  court  can  approve  a 
compromise  on  behalf  of  infants,  but  it  cannot  force 


^ 


one  upon  them  against  the  opinion  of  their  advisers.  The 
practice,  followed  by  myself  and  by  l£>rd  Romilly  before 
me,  at  the  Rolls „  has  been  to  require  not  only  that  the 
compromise  should  be  assented  to  by  the  next  friend,  or 
guardian  of  the  infant,  but  that  his  solicitor  should 
make  an  affidavit  that  he  believes  the  compromise  to  be 
beneficial  to  the  infant,  and  that  his  counsel  should 
give  an  opinion  that  he  considers  it  to  be  so."8 

7  \  \\  IX^)   Even  if  Harris  were  given  the  benefit  of  all  doubts 


it  could  be  considered  that  he  was  representing  Anderson  at  the  time 
of  the  entry  of  this  order,  there  would  seem  to  be  no  question  that 
\t  the  same  time  he  was  also  representing  the  respondent.   In 
30§)  Am.  Jur„  Judgments,  see.  673,  it  is  saids  "By  the  weight  of 
authority,  a  judgment  in  an  action  in  which  the  same  attorney 
represented  both  plaintiff  and  defendant,  who  were  adversely 
interested,  will  in  the  absence  of  special  circumstances  be  vacated 
at  the  instance  of  the  party  against  whom  it  was  rendered „   It  was  not 
necessary  that  there  should  be  actual  fraud  in  the  transaction,  nor 
is  it  necessary  that  fees  should  have  been  paid  by  the  party  against 
whom  .judgment  was  r  end  eyed."  The  Probate  Court  had  jurisdiction  to 
enter  the  order  of  January  17,  1957  vacating  Its  prior  order  per. — £ 
fitting  the  compromise  of  the  claim  together  with  all  releases 
issued  thereunder.  The  Superior  Court  had  the  necessary  jurisdiction 
to  enter  the  order  involved  in  this  appeal  and  its  findings  were  not 
against  the  manifest  weight  of  the  evidence.  The  petition  filed  in 
the  Probate  Court  was  sufficient  to  support  both  the  findings  and 
order  of  that  court  as  well  as  those  of  the  Superior  Court.   There 
is  no  merit  to  the  contention  of  the  respondent  that  the  Probate 
Court  lacked  jurisdiction  over  it „  The  respondent  instigated  and 
participated  in  the  collusion  and  fraud  practiced  on  the  Probate 


Court  on  December  31?  19^5  • 

Counsel  argues  that  the  order  of  January  17?  1957  is 
erroneous  in  that  it  is  an  improper  exercise  of  the  right  to  enter 
orders  nunc  pro  tunc «,  Under  the  view  we  take  of  this  case  this 
contention  is  immaterial  since  the  court  could  have  properly,  since 
the  estate  had  not  been  closed ,  appointed  forthwith  the  public 
guardian  as  guardian  of  the  estate  of  the  minor  under  its  continuing 
jurisdiction  <>  There  was  no  necessity  for  the  entry  of  nunc  pro  tunc 
orders,  and  the  fact  that  they  were  entered  did  not  prejudice  the 
respondent. 

We  find  no  error  in  the  record .  The  judgment  of  the 
Superior  Court  is  affirmed 0 

■  Judgment  affirmed. 


SchwartZqJo «,  concurs 


Dempsey,  J„,  took  no  part 


g^blish  in  ■£ 
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PEOPLE  OF  THE   STATE  OF 
ILLINOIS, 


Appellee, 


) 


APPEAL  FROM  MUNICIPAL 
COURT   OF  CHICAGO,, 


BILLY  W.   SPENCER 9  ) 

) 
Appellant .        ) 

MRo  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT  0 

Defendant  while  driving  his  automobile  west  on  V/th 

street  In  the  City  of  Chicago  at  about  7  P.M.  on  December  23, 

1955,  made  a  right~hand  turn  from  the  center  of  the  intersection 

of  Pulaski  road  and  struck  plaintiff's  car.  A  police  officer 

arrived  on  the  scene  and  arrested  defendant 0  He  was  charged 

with  two  offenses s  first ,  improperly  making  a  right~hand 

turn  from  the  center  of  the  street  instead  of  from  the  lane 

adjacent  to  the  right-hand  side  of  the  road§  secondly, 

driving  a  vehicle  while  under  the  Influence  of  intoxicating 

liquor.  There  was  ample  evidence  to  sustain  both  charges. 

The  court  found  defendant  guilty  and  assessed  a  fine  of  $106 

on  the  charge  of  driving  an  automobile  while  under  the 

influence  of  liquor  and  $5  on  the  other  charge. 

We  will  consider  the  points  and  authorities  relied 

upon  for  reversal  which  now  represent  what  was  formerly  the 

assignment  of  errors  in  this  court. 

Point  one  Is  a  vague  charge  with  respect  to  the 

conduct  of  the  trial  judge  and  opposing  counsel,  by  which, 

defendant  argues,  he  was  denied  a  fair  trial  contrary  to  the 

"Due  Process™  provisions  of  both  the  state  and  federal  constitu- 
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tionso  This  court  has  no  power  to  pass:  on  constitutional 
questions.   In  reg  Simaner,,  16  111.  App02d  *f8|  Rust  v. 
Holland v  15  111.  App.2d  369.  Moreover,  it  appears  to  us  that 
defendant  was  accorded  a  fair  and  patient  trial. 

Point  two  is  that  the  arrest  was  made  on  suspicion 
only.  The  evidence  is  strongly  to  the  contrary.  The  police 
officer  had  reasonable  grounds  for  making  the  arrest  and  the 
defendant  was  guilty  beyond  a  reasonable  doubt „ 

Point  three  also  charges  arrest  on  suspicion  only. 
It  has  no  merit 0 

Point  four  charges  that  under  our  "Triumvirate 
system  of  fair  play,"  one  should  not  be  arrested  out  of 
motives  of  hostility  and  revenge.  No  such  motives  appear  in 
this  case. 

Points  five  and  six  assert  that  accused  is  entitled 
to  adequate  safeguards  and  the  maintenance  of  due  process--  of 
law.  These  points  do  not  appear  to  be  relevant  and,  as  we 
have  before  stated,  they  present  constitutional  issues 
beyond  the  jurisdiction  of  this  court 0 

Judgment  order  affirmed,, 

McCormick,  P.  J.,  and  Dempsey,  J.,  concur,, 
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tions0  This  court  has  no  power  to  pass  on  constitutional  questions. 
In  reg  Simaner0  16  111,  App.2d  MJ$  Rust  v.  Holland,  15  111.  App.2d 
369.  Moreover,  it  appears  to  us  that  defendant  was  accorded  a 
fair  and  patient  trial . 

Point  two  is  that  the  arrest  was  made  on  suspicion  only0 
The  evidence  is  strongly  to  the  contrary 0  The  police  officer  had 
reasonable  grounds  for  making  the  arrest.  The  trial  court's  finding 
cannot  be  reversed  unless  against  the  manifest  weight  of  the  evi- 
dence. Amos  v.  Helwigp  19  111.  App.2d  220,  and  cases  therein 
cited. 

Point  three  also  charges  arrest  on  suspicion  only. 
It  has  no  merit . 

Point  four  charges  that  under  our  "Triumvirate  system 
of  fair  play/9  one  should  not  be  arrested  out  of  motives  of 
hostility  and  revenge.  No  such  motives  appear  in  this  case. 

Points  five  and  six  assert  that  accused  is  entitled 
to  adequate  safeguards  and  the  maintenance  of  due  process  of 
law.  These  points  do  not  appear  to  be  relevant  and,  as  we 
have  before  stated,  they  present  constitutional  issues 
the  jurisdiction  of  this  court. 

Judgment  order  affirmed. 

McCormick,  P. J.,  and  Dempsey,  J.,  concur 0 
Abstract  only. 
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CERULLI  CONSTRUCTION  CO  <, ,  INC, 
an  Illinois  corporation, 


KENNETH  PROCTOR  and 
NELRGSE  PROCTOR, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO . 

?A  "  :- 


MRa  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  is  an  appeal  by  defendants  from  a  judgment 
entered  against  them  by  confession 0  On  May  29,  1957, 
plaintiff  and  defendants  entered  into  a  contract  whereby 
plaintiff  agreed  to  furnish  materials  and  labor  necessary  to 
perform  modernisation  work  on  defendants'  home,  and 
upon  completion  of  the  work  defendants  agreed  to  pay  the 
sum  of  $1760 o  On  the  same  day  defendants  signed  a  note 
containing  a  confession  of  judgment  clause.  On  October  22, 
1957  judgment  was  entered  against  defendants  for  $1760  plus 
attorneys'  fees  and  interest,  totaling  the  sum  of  $20^9030  0 
On  November  21,  1957  defendants  moved  to  open  the  judgment 
and  as  ground  therefor  averred  that  at  the  time  they  signed 
the  note,  certain  blanks  (which  appear  on  its  face)  were  not 
filled  in,  to- wits  the  name  of  the  payee  and  the  amount,  and 
that  certain  delineations  eliminating  a  clause  providing  for 
payment  in  successive  monthly  installments  were  not  made  at 
or  before  the  time  the  note  was  signed |  that  this  was  done 
later  without  authority 3  that  the  note  was  executed  with  the 
understanding  that  it  was  to  be  used  in  connection  with  an 
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application  for  a  FHA.  Home  Improvement  Loan  from  a  lending 
agenev|  that  plaintiff,  contrary  to  the  under standing, 
altered  the  note  by  inserting  its  own  name  as  payee  and  also 
inserting  provisions  for  a  lump  sum  payment  of  $1760  on  a  date 
certain.  The  court  denied  defendants*  motion  to  open  the 
judgment  by  confession,  but  gave  defendants  leave  to  file  a 
counterclaim  in  ten  days  and  stayed  the  proceedings  pending 
disposition  thereof.  This  left  defendants  in  a  position 
where  they  were  required  to  acknowledge  the  validity  of  the 
confession  of  judgment  note  and  the  obligation  to  pay 
interest  and  attorneys'  fees» 

A  person  in  possession  of  a  negotiable  instrument 
is  authorized  to  fill  up  the  blanks,  but  in  order  that  such 
instrument  may  be  enforced  against  any  person,  who  became  a 
party  thereto  prior  to  its  completion,  it  must  be  filled 
up  strictly  in  accordance  with  the  authority  given  and 
within  a  reasonable  time0   (Ch.  98,  par»  3^?  Ill,  Rev„ 
Stat.  1957 .)  This  makes  it  clear  that  a  defense  such  as 
that  asserted  here  is  valid  against  any  one  not  a  holder 
in  due  course „ 

Defendants  not  only  alleged  that  there  was  no 
authority  given  to  fill  up  the  blanks  in  the  note,  but,  in 
addition,  that  plaintiff  had,  contrary  to  authority  and 
without  defendants'  knowledge,  altered  the  instrument 
by  scratching  out  words  showing  it  to  be  for  WFH4  onlyp" 
and  also  showing  that  it  was  negotiable  and  payable  at  the 
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First  Federal  Savings  &  Loan  Association,  Chicago.  We  think 
defendants'  position  is  sound.  The  alterations,  if  made, 
•were  material  and  invalidated  the  note.  Plaintiff  argues 
that  if  the  contract  is  examined,  it  will  be  seen  that  the 
note  given  was  in  compliance  with  it.  An  examination  of  the 
contract  reveals  the  contrary.  Other  points  made  by 
plaintiff  are  without  merit. 

The  court  should  hear  the  issues  and  if 
defendants  prove  their  case,  should  set  aside  the  judgment. 

The  judgment  is  reversed  and  the  cause  is 

remanded  with  directions  to  take  such  proceedings  as  are 

not  inconsistent  with  the  views  herein  expressed. 

Judgment  reversed  and  cause 
remanded  with  directions. 

McCormick,  P„  J.,  and  Dempsey,  J.,  concur0 
Abstract  onlyG 
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CONTINENTAL  ILLINOIS  NATIONAL  BANK 
AND  TRUST  COMPANY  OF  CHICAGO,  as 
Trustee  under  an  agreement  with 
MERRILL  C.  CLANCY  dated  July  5,  1928, 


Plaintiff, 


v. 


DONALD  MERRILL  CLANCY,  et  al. , 

Defendants  -  Appellants, 
and 
FRANK  B.  CLANCY,  et  al., 

Defendants  -  Appellees. 


/ 
•  ' 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant,  Donald  Merrill  Clancy,  Individually,  and  as 
guardian  ad  litem  for  his  minor  children,  and  as  trussed  of 
Interests  of  persons  not  In  being,  appealed  from  a  decree  which 
finds  that  neither  he  nor  Issue  of  his  body  have  any  Interest 
In  the  principal  or  income  of  a  trust  held  by  plaintiff, 
Continental  Illinois  National  Bank  and  Trust  Company  of  Chicago. 

The  Bank's  complaint  alleges,  among  other  things,  that 
since  the  death  of  Leslie  M.  Clancy  the  question  has  been  raised 
whether  Donald  Merrill  Clancy,  the  alleged  adopted  child  of 
Leslie  M.  Clancy,  is  entitled  to  any  part  of  the  income  of  the 
trust  and  whether  he  or  his  issue  will  be  entitled  to  any  part  of 
the  principal  upon  termination  of  the  trust.   The  concluding 
paragraph  prays  that  the  court  construe  the  trust  agreement  as 
to  the  income  formerly  paid  to  Leslie  M.  Clancy  and  as  to  the 
distribution  of  principal  upon  termination  of  the  trust. 
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The  answer  of  Donald  Merrill  Clancy  admits  the  allega- 
tions of  the  complaint  but  avers  that  he  la  the  adopted  son  of 
Leslie  M.  Clancy;  that  he  was  formally  adopted  by  Leslie  M.  and 
Beatrice  Clancy  on  April  5,  192&;  that  he  was  taken  by  them  as 
their  adopted  child  from  Christian  Home  Orphanage  In  Council 
Bluffs,  Iowa,  and  thereafter  lived  In  the  custody  of  Leslie  M. 
Clancy  as  a  son;  that  while  the  trust  agreement  contains  n© 
explicit  provision  as  to  whether  this  defendant  is  to  be  included, 
nevertheless  in  the  light  of  surrounding  circumstances  the 
instrument  includes  this  defendant  as  "issue10  In  Section  Third 
and  "grandchildren"  in  Section  Fourth. 

The  substance  of  Section  Third  was  to  the  effect  that 
the  net  income  of  the  trust  was  to  be  paid  wln  equal  shares, 
per  stirpes,  to  the  lawful  issue  of  said  party  of  the  first  part* 5 
Section  Fourth  provided  for  distribution  of  the  principal  to  the 
settlor's  grandchildren  and  great  grandchildren. 

The  questions  presented  by  this  appeal  are;  was  Donald 
Merrill  Clancy  a  legally  adopted  child  of  Leslie  M.  Clancy  and 
does  Donald  Merrill  Clancy  qualify  as  a  beneficiary  under  the 
Irrevocable  inter  vivos  trust  created  July  5,  1928. 

During  his  life  Merrill  C.  Clancy  had  four  children; 
Frank  B.  Clancy,  Leslie  M,  Slaney,  Marion  C.  Atherton  and  Laura 
L.  Clancy.   No  child  or  children  were  adopted  by  Merrill  C.  Clancy 
during  his  life.  On  July  5,  1928,  the  bank  entered  into  a  trust 
agreement  in  Chicago  with  Merrill  C.  Clancy.   He  died,  a  resident 
of  Santa  Monica,  California,  on  March  28,  19^9. .  Leslie  M.  Clancy 
died  on  June  29,  195^;  during  his  life  he  never  had  children  of 
his  body,  but  he  raised  Donald  Merrill  Clancy  from  infancy. 
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Adeption  is  unknown  to  the  common  law  and  Is  created 
solely  by  statutory  enactment  In  this  state  as  well  as  others. 
See  McLaughlin  v.  People,  403  111.  493;  1  I.  L.  P.  Adoption  §3. 
Since  the  alleged  adoption  took  place  in  Iowa,  in  1924,  its 
validity  must  be  determined  by  the  statutes  then  in  effect  in 
that  state.   The  1924  Iowa  Code  provided  for  adoption  by  agree- 
ment or  articles  of  adoption.   The  agreement  had  to  be  pigned 
acknowledged  and  recorded  at  the  parents  residence.  Just  as  a 
deed  to  real  estate.   The  record  here  shows  that  the  agreement 
was  never  recorded  anywhere  and  without  recording,  the  agreement 
could  never  become  a  legal  adoptions  since  at  the  time  this 
agreement  was  executed  both  Illinois  and  Iowa  courts  favored  a 
strict  and  literal  construction  of  adoption  statutes.   See 
Keal  v.  Rhydderek,  31?  111.  231;  1  I.  L.  P.,  Adoption  §5.   The 
Iowa  Supreme  Court  in  Sheaffer  v.  gh@afferB  228  la.  779,  292  N.W. 
789  holding  that  because  of  a  failure  to  record  the  agreement 
a  child  was  not  an  adopted  son,  said  at  page  790s 

.  .  .  the  child  does  not  become  the  heir  of  the  adopting 
parent,  unless  there  is  a  compliance  with  the  mandatory 
provisions  of  the  adoption  statutes,  and  the  recording 
of  the  articles  of  adoption  is  essential  to  a  statutory 
adoption. 

Likewise  in  Morris  v.  Trotter.  202  la.  232,  210  N.W.  131,  it 
was  pointed  out  that  only  by  compliance  with  statutory  require- 
ments, including  recording,  would  an  adoption  be  valid.  Where 
the  articles  of  adoption  were  signed  by  the  mayor  of  an  Incor- 
porated town  rather  than  by  the  circuit  court  clerk,  the  adoption 
was  invalid.   In  re  Williamson's  Estate.  205  la.  772,  218  N.W.  469. 
The  recording  must  be  done  while  the  child  is  a  minor.  McGolllster 
v«  2§£&»  90  la.  621,  5?  N.W.  44?.   A  mere  contract  to  adopt  is 


not  sufficient  to  make  the  child  a  legal  heir  of  the  adoptive 
parent  but  the  contract  is  valid  and  enforceable  against  the 
adoptive  parent.   Oaulfield  v.  Noonan,  229  la.  955,    295  N.W. 
466.   In  view  of  the  Iowa  statutes  and  decisions  existing  at  the 
time,  we  agree  with  appellees  that  Donald  Merrill  Clancy  was 
never  legally  adopted  by  Leslie  M.  Clancy. 

Holding  as  we  do  that  Donald  Merrill  Clancy  is  not 
a  legally  adopted  child  of  Leslie  M.  Clancy,  it  is  clear  that  he 
could  not  be  considered  a  grandchild  or  M issue"  of  the  settlor, 
Merrill  C.  Clancy,  and  equally  clear  that  he  would  not  be 
entitled  to  share  in  the  income  or  corpus  of  the  trust.   For 
this  reason  there  is  no  necessity  to  discuss  the  trust  provisions. 

For  the  reasons  given  the  Judgment  is  affirmed. 

AFFIRMED. 
MURPHY  AND  KIL&Y,  J J. ,  CONCUR. 
ABSTRACT  ONLY. 
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APPELLATE  COURT 
STATE  OF  ILLINOIS 
FOURTH  DISTRICT 


October  Term,  A.  D.  1^8 
Term  No.  58-0-22  Agenda  No.  12 


1  <*- 


JACK   L.    GILMORE, 

Plaint  If f-Appe I  I ee, 
VS. 

B.  B.  B.  MOTOR  CO.,  INC.  , 

De f endant-Appe  I  lant 


Appeal  from  the 
Circuit  Court  of 
Madison  County, 
I  I  I  i  noi  s 


BARDENS,  P.J. 

This  is  an  appeal  from  a  judgment  for  the 
plaintiff  entered  by  the  Circuit  Court  of  Madison  County 
on  a  jury's  verdict  which  found  defendant  liable  for 
allegedly  misrepresenting  the  model  year  of  an  automobile 
sold  to  plaintiff.   The  verdict  and  judgment  assessed 
defendant  with  #600.00  actual  damages  and  #1,100.00 
punitive  damages.   The  contention  of  defendant  Is! that 
these  verdicts  and  the  judgment  are  against  the  manifest 
weioht  of  the  evidence. 

The  plaintiff,  a  27-year  old  resident  of  Co  I  I  i nsv i  I  I e, 
Illinois,  at  the  time  of  this  occurrence,  was  working  in 
St.  Louis  and  attending  night  school   to  secure  a  college 
degree.   While  passing  the  defendant's  place  of  business 
in  Colli  nsv I t  !  e  on  April  25,  I q57,  he  observed  a  Mercury 
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convertible  on  the  used-car  lot.   He  stopped  and  ex- 
amined It  and  observed  a  tag  on  the  ignition  key  which 
read,  "  '5^  Merc.  Conv.  Color:  Tur."   Plaintiff  testified 
that  he  was  then  driving  a  '5l|  Mercury  hard-top  with  ' 
?0,UQO  mHes.on  itjthat  the  convertible  had  about  ^,000 
miles  on  it  and  was  equipped  with  automatic  transmission, 
power  brakes,  pov/er  steering,  radio  and  heater;  that;-bi? 
was  told  in  effect  by  Mie  salesman  several  times  that  the 
convertible  was  a  '5'':  thr'r  the  convertible  was  priced  at 
l52,l°5.00  and  defendar.i-  cripinally  required  &\,\">c).00 
cash,  plus  the  •  5b-  to  make  the  deal;  that  after  some 
bargaining  he  ultimately  paid  $1,050.00  plus  his  ' 54  for 
the  convertible  under  the  impression  that  if  was,  in  fact, 
a  •  56;  t*'t$    he  first  learned  that  it  was  a  '55  when  his 
insurance  agent  called  his  attention  to  that  fact  from  the 
information  on  the  bill  of  sale;  that  he  thereupon  im- 
mediately called  the  defendant  and  when  it  was  confirmed 
that  the  convertible  was  a  '55,  attempted  to  rescind  the 
sale;  that  a  lawyer  accompanied  him  to  defendant's  place 
of  business  the  same  day  and  attempted  to  effect  a  reclssion 
but  that  defendant  refused  saying, "A  doalis  a  deal."   The 
owner  of  defendant  testified  as  an  adverse  witness  for 
plaintiff  that  the  average  difference  in  retail  value  of 
a  "j*  and  '55  convertible  would  be  $^20. 00.   This  is  the 
substance  of  plaintiff's  case. 

Five  witnesses  testified  on  defendant's  behalf.   The 
salesman  who  dealt  with  plaintiff  denied  having  told  him 
that  the  convertible  was  a  '56  or  having  referred    to  it  as 
such,  and  stated  he  told  plaintiff  if  was  a  '55.   He 
Identified  an  exhibit  purporting  to  be  a  routine  record 


■2- 


58-0-22--5 


made  by  him  in  the  course  of  business  covering  the 
transaction  in  which  the  * 5U  Mercury  is  described  as 
"Rough,  70,000  miles,"  and   the  convertible  is  described 
as  a  '55;  additional  exhibits  were  Identified,  down- 
payment  receipt,  application  for  title  and  application 
for  transfer  of  registration,  all  of  which  described 
the  convertible  as  a  '55.   The  latter  two  exhibits  were 
signed  by  plaintiff  in  blank.   Another  witness  testified 
that  he  had  been  interested  in  the  convertible  plaintiff 
bought  and  that  it  wa-sgray  and  blue  two-toned,  and  that 
'55  and  f5^  Wercurys  were  hard  to  distinguish.   An  odd- 
jobs  employee   tf  defendant  testified  he  talked  to 
plaintiff  when  he  first  examined  the  convertible  and 
told  him  it  was  a  '55;  that  plaintiff  said  it  was  a  '5& 
but  that  he  corrected  him  and  said  the  tag  said  '56bu*!t  was 
a  '55.   Another  witness,  who  v/3s  a  customer  of  defendant 
testified  as  to  a  conversation  wfth  plaintiff  in  which  the 
witness  referred  to  the  convertible  as  a  '55  and  commented 
on  the  advisability  ne    buying  a  !55  instead  of  a  '5^  be- 
cause they  were  so  similar.  Mr.  Birger,  the  owner  of 
defendant,  stated  that  he  had  no  conversation  with  plain- 
tiff as  to  the  year  or  model  of  the  convertible.   The 
following  comparative  figures  from  the  Automobile  Associ- 
ation Dealer's  Book  were  also  developed  by  the  owner's 
testimony;  that  the  retail  value  of  an  average  I  r>55  Mercury 
convertible  equipped  as  was  the  car  in  question  was  $2,105.00, 
but  that  the  car  was  better  than  average;  that  the  average 
wholesale  value  of  the  '  5U  Mercury  was  M,080.00  but  that 

Since  the  '  5lj.  was  in  "rough"c  Cond  i  t  i  on,  it  was  actually 
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wholesaled  at  *°IS.OO;  that  the  average  retarl  value  of 
a  "36  Mercury  convertible  similarly  equipped  was  $2,725.00; 
that  the  convertible  had  been  taken  in  trade  ten  days 
earlier  at  a  fipure  of  $2,^76. SO. 

Plaintiff's  case  rests  solely  on  his  testimony  as 
to  the  tap  on  the  key  ring,  the  alleged  statements  of  the 
salesman,  and  inferences  to  be  drawn  from  his    immediate 
effort  to  rescind  the  transaction  when  the  insurance  agent 
saw  from  the  bill  of  sale  that  the  convertible  was  a  '55« 
Against  this,  defendant  presents  the  denial  of  the  sales- 
man that  it  was  referred  to  as  a  '5^  and  the  testimony  of 
three  others,  only  one  of  whom  was  an  employee,  that  the 
car  was  described  as  a  '55  in  conversations  with  plaintiff. 
Coupled  with  this  is  documentary  evidence  clearly  listing 
the  convertible  as  a  '55  which  was  turned  over  to  plaintiff 
There  are  also  inferences  to  be  drawn  from  the  testimony 
of  the  values  of  the  automobiles  involved.   Adding  to 
plaintiff's  $1 ,050.00  cash  payment  the  <^I5.00  proceeds  of 
the  sale  of  the  '5U  to  a  wholesale  dealer,  we  see  that 
defendant  ultimately  received  $1,965.00  for  the  *S5  con- 
vertible, or  an  am cunt  about  midway  between  the  average 
retail  value  and  the  average  wholesale  value  of  a  '55  con- 
vertible.  And,  giving  some  credence  to  the  testimony  that 
the  car  wouid  be  classified  at  higher  than  average  retail 
value  because  of  its  low  mileage,  it  is  obvious  that  plain- 
tiff was  scarcely  defrauded  in  a  monetary  sense.   He  may 
not  have  reaped  i he  bargain  ha  thought  he  had,  but  the  true 
transact  lor.  closely  confome-f  to  actual  valuer;  involved. 
He  traded  in  a  '  5l|5  which,  with  70,000  <-  i  I  es  on  It,  could 
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at  best  classify  only  as  average  wholesale  with  a  value 
of  ^1,080.00.   This  valuation  coupled  with  his  cash  pay- 
ment is  still  almost  $6C0.00  short  of  the  average  retail 
value  of  a  -'  S^  convertible  and  just  $25.00  more  than  the 
retail  book  value  of  the  average  '55  convertible.   When 
these  computations  are  considered  against  the  backdrop  of 
the  testimony,  we  can  reach  no  other  conclusion  but  that 

the  jury's  verdict  was  contrary  to  the  manifest  weight  of 
the  evidence.   It  is  true  that  plaintiff's  conduct  supports 
his  contention  that  he  believed  that  he  was  buying  a  ,cj6 
model  and  we  can  assume  that  such  was  the  case.   But,  we 
find  the  evidentiary   basis  for  such  belief  slim,  indeed. 
The  key-ring  tag  referred  to  a  car  of  another  color  and 
can  scarcely  be  given  the  weight  that  attaches  to  the 
bill  of  sale;  plaintiff's  testimony  of  the  oral  represent- 
ations were  contradicted  by  the  salesman;  and  two  witnesses 
with  only  friendship  or  a  relationship  as  customers  to  spur 
them  testified  contrary  to  the  plaintiff.   Such  evidence, 
far  from  making  out  a  case  of  fraud,  is  insufficient  to 

support  the  verdict  when  weighed  against  the  contrary 
ev?  dence . 

We  therefore  conclude  that  the  verdicts  should  be 
reversed  as  against  the  manifest  weight  of  the  evidence  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded  for  new  trial. 


Culhertson,  J.,  and  Scheineman,  J.,  concur. 
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NORMAN     ACCEPTANCE    COMPANY, 
a     Co  rporation. 

Plaintiff,     P  laintiff- Appellant , 

v  s  . 

L.T.  GUFFEY     AND    ETTA    GUFF  EY, 

De  f  endants  ,       Def  endants-Appe  1  lees. 


Appeal     from     the 
Circuit    Court    of 
Hamilton    County, 
Illinois  . 


CULBERTSCN,       J 


NORMAN     ACCEPTANCE      COMPANY,       as 
plaintiff,       brought      an     action     as      against 
L.T.Guffey      and      ETTA      GUFFEY,       to      re- 
cover     the      amounts      of      certain     notes      held 
by      Norman      Acceptance      Company.  In     the 

answer      to     the      complaint      the      defendants 
alleged     that      the      plaintiff     was      not      a      holder 
in     due      course,       and     further,      that      even      if 
it      was      a      holder      in      due       course      it      was 
subject     to     the       same    defenses      available    as 
against     the      original      payee      and      endorser, 
Little      Egypt      Food      Plan,       because      the      notes 
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were      secured     through     fraud     and     circum- 
vention.        Defendants      also     filed     a    counter 
claim    against     plaintiff     for     damages 
sustained     by     reason     of     such     fraud      and 
actions     of     plaintiff      against     defendants. 
The      cause      was     tried      before     a     jury     which 
returned     a      verdict     in     favor     of      defend- 
ants     on     their      counterclaim      as       against 
plaintiff,       assessing     the      sum      of      $50  0.00 
for     their     damages.  Judgment     was 

entered     on      such     verdict     and      an      appeal 
is     taken     to     this      Court      from      such     judg- 
ment. 

On     appeal      in     this      Court     the      plain- 
tiff,      Norman     Acceptance       Company, 
contends     that      plaintiff     was      a     bona     fide 
purchaser     for     value     and     that      if     a     fraud 
had     been     practiced     upon     defendants     by 
the     payee     in     the      securing     of    the     notes, 
it      was      not      such      fraud     as      would      void     a 
negotiable      instrument      in     the      hands      of 
plaintiff.         It     is      also    contended     by     plaintiff 
that     the     introduction     in      evidence      over 
plaintiff's      objection,      of     an     indictment 
by     the      Grand     Jury     of     the     original      payee 
of     the      notes      for     false     pretenses      in     the 
securing     of       said     note,      wa  s     improper     and 
prejudicial,       and      that      if      such     admission 
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was     proper,      defendants      are      bound     by 
recitations      contained     in    the    indictment, 
presumably     to     the      effect      that     the      notes 
were      two     negotiable      promissory     notes. 

The      evidence     disclosed     that     the 
plaintiff,      Norman     Acceptance      Company, 
had     furnished     forms     for     use      of     the      Food 
Plan      seller,      a      one      Eugene      Woolsey. 
Woolsey,      and     a     companion,       called     at 
the      home      of     defendants       and      after      making 
certain      representations,       induced      them 
t  o     ma  ke      out     a     tentative     order,      stating 
that     the    docurne.  n_t      would     be      returned     for 
their      inspection.         The     document     was 
never      returned,     and      the      next      time      it 
appeared      it      was      in     the      possession      of 
plaintiff     with     the      conditional      sales      part 
filled     in      showing      the     purchase       of      a 
freezer,     with  the  cash    price       specified,       show- 
ing     a      down      payment,       carrying      charges, 
a-hd      various      monthly      installments      to      be 
paid.  The      blank     note     part      was      filled      in 

to      correspond      with      the      conditional      sales 
contract,       and      a      wage      assignment      part 
was      also     filled     in.         Action     had     been     filed 
on     the    notes      in     the      Municipal      Court      of     the 
City      of     Chicago,      but      the      judgment      was 
later      vacated     for     want     of     jurisdiction 
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since      the      defendants      lived      in     Hamilton 
County. 

Under      the      evidence      in     the       record     it 
was      apparent      that      only     the     indictment 
was      presented     to     the      jury.  We      are 

unable      to      go      outside      the      record,       as 
suggested      by      Appellees'      brief,        into      an 
inquiry      as      to      whether      or     not      any      further 
evidence      was      offered      as      to      the      disposition 
of     that      criminal     proceedings.  It     is 

apparent     that      an     indictment      alone      can 
hardly      be      conclusive      since      many 
innocent      men     have      been      subject     to 
indictment.  It      would      be      setting      an 

improper      precedent     to     permit      the      intro- 
duction     of      an      indictment      to      stand      as 
support     for      a      presumed     fraud.  While 

we      are      expressing     no      opinion      upon     the 
eventual     disposition      of     the      issues,      we 
mu  st,      under      the      circumstances,       remand 
this      case      for      a      new     trial      for     the    reason 
that     the      admission     of      the      indictment 
over      the      objection     of     plaintiff      was 
clearly       reversible      error. 

Under      the      record     before      us,       therefore, 
the      judgment      of      the      Circuit      Court      of 
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Hamilton     County      should     be      reversed 
and     the     cause      remanded     for     a     new     trial 

Reversed      and     remanded. 


Bardens,      P.       J.,     Scheineman,      J.,     concur 
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STATE      OF      ILLINOIS 

APPELLATE    COURT 

FOURTH    DISTRICT 

October      Term,      A.   D.      1958 


Term      No  .     58-0-11 

V,  D.  S.      CORPORATION,       a    Corporation, 

Plainti  ff-Appellee, 

v  s. 

ALTON    BANKING    &     TRUST    COMPANY,       a 
C  orpor  at  ion , 

Defendant  -Appellant. 


Agenda     No.    4 


CULBERTSCN,       J. 


Appeal    to  the 
Appellate    Court 
of     1 11  i noi  s  , 
Fourth    District, 
from  the    Circuit 
Court     of  Madison 
County  ,      I  llinois  . 


This      action     was      brought      to      recover 
damages      from      defendant      Bank      for      breach 
of      contract      in      honoring      five      allegedly 
forged      checks       and      charging       them      to      the 
checking      account      of      plaintiff     in     the 
defendant      Bank.  The      five      checks      on     their 

face      totaled      $8,000.00.  Plaintiff     proved 

a      loss      of      $7371.73.  The      case      was      tried     by 

the       Court,      without       a      jury,       and      judgment 
was      entered      in      the      sum      of     $7371.73. 

The       record      sustains      the      contention     of 
plaintiff      that      the     checks     were     forged      checks, 
It      is      unnecessary      to      review      in      detail      the 
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facts       in     the      case.  There      was      a      con- 

tention    by      the       defendant      that      the 
plaintiff     was      precluded      by      its      own 
neglect,      from      setting      up     the      forgeries. 
While      a      contention      is      made      on     appeal 
that     the      finding      that      the      checks      were 
forgeries      was      against      the      manifest      weight 
of     the      evidence,       the      record      very       clearly 
establishes      that      such      checks      were,       in 
fact,       forgeries,       and      that      they      totaled 
$8,000.00      in     all. 

The       defendant     also      contends      the 
Court      erred,      as      a      matter      of      law,       in 
entering      the      amount      of     the      judgment, 
and     that      if     the      checks      were      forgeries, 
the      judgment      should     have      been     for 
$8,000.00      rather     than     $7371.73.  The 

record      shows      the     total      amount      of      the 
loss      on     the      checks      was      $7371.73,      and     it 
is      obvious      that      plaintiff     was      entitled 
only      to      recover      the      amount      of     the      loss 
actually     proven,        even     though     the      checks 
actually      exceeded     the      amount      of      the      loss. 
Part      of      the      amount      had      been      recovered 
and     the      judgment      of      $7371.73      was      the 
proper      amount      to      be      entered     under      the 
circumstances. 
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Findings      of      a      Court      in      trials 
without      a     jury,       are      entitled     to     the     same 
weight      as      a     jury      verdict      and     will      not      be 
set      aside      unless      manifestly      against     the 
weight      of      the      evidence       (CCMPTON      vs  . 
SCHOOL      DIRECTORS      OF      DISTRICT      NO.   14, 
8      111.       App.       2d.        243,       263;      JAMES      G  . 
COONEY      vs.       CITY      OF      BELLEVILLE, 
I   L  LI  N  O  I  S  ,       311      111.       App.        553,       561). 

The       conclusion      of     the      Trial      Court, 
being      supported      by      ample      evidence      as 
appears      in      the      record,       is      not      manifestly 
against     the      weight       of     the      evidence     and 
must,      therefore,       be      affirmed.  The 

judgment      of     the       Trial      Court      of      Madison 
County      will,       therefore,      be      affirmed. 

Affirmed. 


Bardens,  P.  J.,  and  Scheineman,   J.,   concur 
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FORD  MOTOR  COMPANY, 

Counter  claimant -Appellant, 

vs. 
CARLOS  KENDALL, 

Counter  defendant -Appellee, 
and 
CARL  HERRMANN, 

Crossdefendant- Appellee  . 


Appeal  from  the 
Circuit  Court  of 
St.    Clair  County, 
Illinois. 


zd     i  r 


CULBERTSCN,     J. 


This    is    an    appeal    from    a    judgment    of 
the    Circuit    Court    of    St.     Clair     County    based    upon 
the    verdict    of    a    jury    in    a    counterclaim    asserted 
by    FORD    MOTOR    COMPANY    as    c  o  unt  e  r  c  lai  man  t , 
against    CARLOS    KENDALL    and    CARL    HERRMANN, 
as    c ount e r de f en d ant s  .       It    was    contended    that    the 
negligence    of    Kendall    who    was    the    original    plaintiff 
in    the    suit,     and    of    the    defendant    Herrmann,     caused 
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the      damages      resulting      from      the 
accident      in     which      Ford      Motor      Company 
was      also      a       defendant.  The      automobile 

of      Ford      Motor      Company      was      driven      by 
an     agent      of     the      Ford      Motor      Company      at 
the      time      of      the      accident.  The      jury 

returned      verdicts      of      not      guilty      for 
both     Kendall      and      Herrmann. 

It      is      the      theory      of      Ford      Motor 
Company      on      appeal      in     this      Court     that 
the      verdicts      of     the      jury      were      against 
the    manifest      weight      of      the     evidence      and 
based      on      bias      and     prejudice,      and     that 
the       Trial      Judge       should      have      set      aside 
the      verdicts      and      allowed      a      new      trial 
on     the      crossclaim      and       counterclaim. 

In    the      case      before      us      the      evi- 
dence      discloses      that     the      Ford      Motor 
Company      car      was      being      driven      by      an 
individual      who      stated     that      he       saw     the 
other      two      cars      involved      in      the       accident 
but      did     not      know     whether      or      not      he 
applied     his      brakes      in      approaching      the 
scene      of      the    accident     when      he     saw        the 
Herrmann      car      weaving      and      skidding 
sideways      and     the      Kendall      car      about      100 
feet      ahead      of      him.  He       saw     the      Kendall 
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car      move     to     the     right     shoulder      and     he 
went      to     the      left      in     an      effort      to     pass 
east      of      the      Herrmann      car.  The      Kendall 

car      turned      left      coming       back      onto      the 
road     and     the      accident      occurred.  The 

Ford      Motor      Company       car      stopped     five      or 
six     feet      north      of     the     Herrmann      car.        The 
facts      may      have      been      essentially      un- 
disputed     but      the      interpretation      of 
these      facts      into     a      verdict      is       essent- 
ially     a      question      for     the      jury.  The 
Trial      Court      was      not     justified      in      sub- 
stituting      its      judgment      on     these      facts 
for     that      of     the      Jury      simply      because 
the      Court      might      have      come      to      another 
conclusion.          The      question      of      negligence 
and      contributory      negligence      on      part      of 
the     Ford     Motor      Company      was      a      question 
of     fact     for     the      jury     and      was       determined 
as      a      question      of      fact      by      the      jury. 
Under      the      record     before      us      we      cannot 
say     that      such      verdict      was      contrary     to 
the      manifest      weight      of     the      evidence. 

It      is      also      contended      by      the      Ford 
Motor      Company      that      there      was      a      varia- 
tion    in      the      assessment      of      damages,      that 
is,       $800.00      as      against      Herrmann     and 
$1700.00      as      against     the      Ford      Motor 


a  , 
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Company  ,      and     that      this      constituted      a 
bias      or      prejudice.  Both     Herrmann     and 

Ford     Motor      Company     were      found      guilty 
by     the      jury      and      respective      verdicts 
returned      as      to      such      defendants.  A 

new      trial      was      awarded      on     these 
verdicts      but      on      the      basis      of     the      testi- 
mony     before      the       Court,       the     Court 
denied      a      new     trial      on     the     verdicts 
against      Ford      Motor      Company      on      its 
counterclaim,      presumably      on     the       basis 
that     there      was      evidence      of      contributory 
negligence      from      which      the     jury      could 
conclude      that     Ford      Motor      Company      had 
no      right      to      recover. 

The      plaintiff      could     have      selected 
one      of      the      joint      tort-feasors       and      taken 
judgment      as      against      such     tort-feasor 
and      dismissed      as      against      the      others      and 
that      would      have      cured      irregularities      in 
verdicts      with      respect      to      the      damages 
(KOLTZ,        ET      A  L.       vs.       JAHAASKE,       ET      AL.   , 
312      111.      App.      623).  The      selection      of 

the      particular      verdict      could     have      been 
made      by     the      plaintiff     and     judgment       could 
have      been      entered      on     that      verdict      and 
the      other      parties      thereafter      would     not 
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have   been  in  a  position  to   complain 

(  ALDRIDGE  vs.   FOX  ,   348   111.   App,  96). 

In  the   instant   case   the  jury   had 
been  dismissed  prior  to  the   opening   of 
a   sealed  verdict   and   for  reasons   which 
were   apparently   sound,   the   Court 
ordered  a   new   trial  as  to  such   verdicts, 
but   correctly   denied   a  new   trial   on  the 
verdict   on  the   counterclaim   and   cross- 
claim.    The   evidence   before   the   Court 
was  such  as   to  justify   such  verdict  on 
the   basis   of   contributory  negligence 
on  part  of   Ford   Motor   Company's   driver. 

The   fact  that   the   jury,   in 
apparent   confusion,   improperly  felt 
that  the   verdicts   as   against  the   Ford 
Motor   Company  and   Herrmann   should   be 
proportionate  to  the   negligence   of   each 
party,   did  not  justify   a   conclusion  that 
such  verdicts   resulted   from  bias   or 
prejudice,   and   certainly  furnish  no 
basis   for   setting   aside   the   verdict   on 
the   counterclaim   and   crossclaim   by  this 
Court. 

The   judgment   of  the   Circuit  Court 

of  St.   Clair   County  will,   therefore,   be 

affirmed. 

Affirmed. 

B  A  R  D  E  N  S,  P.  J.  ,  and  SCHEINEMAN,  J.,  concur. 

Publish  abstract  only. 
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STATE  CF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
October  Term,  A.   D.    1958 


Term  No.   58-0-20 


Agenda  No.   10 


LEON  JORDAN, 

Plaintiff-  Appellant, 


vs. 


JACK  FEARN, 

Defendant- Appellee. 


Appeal  from  the 
Circuit  Court  of 
Wayne  County, 
Illinois. 


'A! 


CULBERTSON,     J. 


This    is    an    appeal    from    a    judgment    of    the 
Circuit    Court    of         ayne    County    entered    on    a    jury 
verdict    for    the    sum    of    $5,000.00.       It    is    contended    on 
appeal    in    this    Court    that    the    judgment    is    grossly 
insufficient    and    inadequate    in    view    of    the    injuries 
and     damages    sustained,     and    that    a    new    trial    as    to 
amount    of    damages    only    should    be    granted    by     reason 
of    such    inadequate    verdict. 

The    record    shows    that    Leon    Jordan,      who    was 
injured    in    an    automboile    accident,     instituted    action    for 
damages    as    against    defendant,     Jack    Fearn,     with    a    co- 
plaintiff    named    Clarence    Talkington.       The    jury    returned 
a    verdict    in    favor    of    Clarence    Talkington    for    $7500.00, 
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and    in    favor    of    Leon    Jordan    for    $5,000.00.       Jordan 
alone    filed    a    post-trial    motion    for    new    trial,     which 
was    overruled    by    the    Trial    Judge,     and    Jordan    alone 
is    the    Appellant    seeking    a    new    trial    solely    on    the 
question    of    damages. 

We    shall    not    review    the    facts    of    the    accident, 
but    should    briefly    state    that    the    total    special    damages 
shown    as    to    the    plaintiff    were    $3,554.10.        There    was 
conflicting    evidence    as    to    whether    plaintiff    did    or    did 
not    suffer    an    intervertebral    disc    injury. 

We    have    frequently    held    that    the    amount    of 
damages    is  purely    a    question   for    the    jury    where    the 
verdict    is    within    reasonable    scope    of    the    evidence 
(_IS_LE  Y_vs^_Mc_CLANJD_I_S_H,     229    111.     App.     564,     568). 
If,     however,     under    the     evidence    damages    are    clearly 
proven    and    a    jury    returns    a    verdict    which    is    clearly 
inadequate,     a    motion    for    new    trial    on    such    ground 
should    be    sustained    by    the    Trial    Court    (MON  T  GOME  R  Y 
vs.     SIMON,     3  09    111.     App.     5  16). 

Under    the    record    before    us    the    question    of 
liability    was    disputed    and    there    was    a    dispute    of    fact 
on    the    medical    evidence    before    the    Court.        Courts    are 
very    slow    to    interfere    with    the    judgment    of    a    jury    in 
matters    relating    to    damages,     and    while    we    might 
disagree    with    the    amount    as    found    by    the    jury,     before 
a    Court    would    be    authorized    to    set    aside    a    verdict 
and    judgment    entered    pursuant    thereto,     a    conclusion 
must    be    reached    that    the    verdict    is    so    grossly     unfair 
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and    unreasonable    that    the    jury    must    be    said    to    have 
been    acting    from    passion    or    prejudice,     or    other 
motive,     or    been    clearly    wrong     on    any    reasonable 
interpretation    of    the    facts    in    evidence. 

The    jury    in    the    present    case    returned    a 
verdict    of    $5,000.00    for    the    plaintiff.       The    damages 
to    the    automobile    of    plaintiff    were    $1127.00,     and 
$2427.00    in    medical    expenses    were    shown.        There 
was    no    evidence    of    loss    of    earnings    in    the    past,     or 
loss    of    anticipated    earnings.        We    cannot    arbitrarily 
substitute    our    judgment    for    that    of    the    jury.        We 
must    therefore    conclude,     under    the    facts    in    the 
record    and    established    precedents    in    this    State, 
that    the     action    of   the    Trial    Court    was    proper    and    that 
the    verdict    of    the    jury    should    not    be    set    aside. 

It    is    contended    on    this    appeal    that    the    limita- 
tion   of    voir    dire    examination    of    jurors    to    show 
interest    in      Country    Mutual    Casualty    Company,     as 
shown    by    the    record    in    this    case,     constitutes 
reversible    error.        With    this    contention    we    do    not 
agree.       Similarly,      there     was    no    reversible    error 
in    the    use    of    a    discovery    deposition,     or    interrogation 
of    the    treating    physician    as    to     his    diagnosis    on    cross 
examination    in    the    course    of    the    trial,     nor    do    we    find 
any    reversible    error    in    the    instructions. 

We    were    most    concerned,     however,     by    the 
matters    relating    to    argument    of    counsel    for    defendant 
in    the    case.       Statements    were    made    by    defendant's 
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Counsel    which    were    clearly    improper.       Had    this 
case    resulted    otherwise,     we    might    have    been 
compelled    to    attach    greater    significance    to    such 
improper    arguments.        Under    the    circumstances    we 
do    not    believe    the    matters    contained    in    such    argu- 
ments   constituted    reversible    error. 

The    judgment    of    the     Circuity  Court    of    Wayne 
County    will,     therefore,     be    affirmed. 

Affirmed. 

Bardens,     P.  J.,     and    Scheineman,      J.,     concur. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
October  Term,   A.    D.    1958 


3&*H 


Term  No.    58-0-31 


2d  c 

Agenda  No.    1 


HENDERSON  JACKSON,    WILLIAM  HUDGINS 
JESSE  LAWRENCE,    WILLIAM  MALLORY, 
WILLIAM  JEFFERSON,   RAZZ  HARRIS, 
DEE  GORDON,    ARCHIE  O.    BROWN, 
Individually,   as  Members  of  Mount 
Moriah  Missionary  Baptist  Church 
of  Cairo,   Illinois,    a  Religious 
Corporation,   and  as  the  Majority 
of  the  Members  of  the  Board  of 
Deacons  of  the  Mount  Moriah 
Missionary  Baptist  Church  of 
Cairo,    Illinois,    a  Religious 
Corporation, 

Plaintiffs, 


A.  G.   GREAGCRY, 


Defendant. 


Appeal  from 
the  Cir  c  uit 
Court  of 
Alexa  n  d  e  r 
County, 
Illinois. 


CULBERTSON,     J. 


An    action    was    instituted    by    the 
Plaintiffs,     individually    and    as    a    majority    of 
the    Board    of    Deacons    of    Mount    Moriah    Mission- 
ary   Baptist    Church    of    Cairo,     and    as    members 
of    the    Church,     for    an    immediate    injunction    without 
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notice      against     the      Pastor      of     the      Church 
to      restrain      him     from      doing      any      act      as 
Pastor     and     from     promoting      discord 
within      the      Church. 

Exhibits      were      attached      showing 
the      resignation      of       the     Pastor,      as     here- 
inafter     set      forth,      and      upon     posting     of     a 
bond      the    injunction      was      issued      without 
notice.  Defendant      thereafter      filed     a 

motion     to      dissolve      the      injunction. 
Such      motion     was      denied.  The      present 

appeal      is      taken     from     the      denial      of     the 
motion     to      dissolve      the     injunction     under 
S  e  c  tion      7  8      of      C  hapter     110,       Illinoi   s 
Revised     Stat  u  t  e  s      (1957      ILLINOIS 

REVISED STATU   TES,       Chapter      110, 

S  e   c  t  i  o  n      7  8). 

The     petition     which      was      filed     in 
this      case      recited     that     the      defendant      had 
tendered     his      resignation     to     the      Church. 
Such      resignation      recited,      among      other 
things,       "I     am      hereby     tendering      my 
resignation      as      Pastor      of     this      Church. 
The      termination      of      my     pastorate      will 
take      effect,       date      will      be       announced 
tomorrow     night,       May      2  6,       1958."  The 

petition      then      alleges      that       the      resigna- 
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tion     was      accepted     and     the     exhibit 
attached     to      the     petition      shows      that 
the      resignation      was      read      and      received, 
and     notes      that      the      vote      was      carried. 
The     petition     then     goes     on     to      state 
that      although         the      connection     of     the 
Pastor      with     the     Church     was      severed 
on      May      2  6,       1958,      the      defendant      con- 
tinued     to      usurp     the      rights,       powers, 
and      duties      as      Pastor,       by      holding 
meetings      and     calling     meetings,       etc., 
and      it      was      then      alleged      that     the      acts 
of     the      Pastor      were      promoting      discord, 
intolerance       and      enmity      between     the 
members      of      the      Church    and    that    unless 
restrained      the     Church      itself      would      be 
seriously      injured      and      damaged;       that 
the      damage      would      be      irreparable; 
that      no      adequate      remedy      at      law     exists; 
and     that      because      of     the    actions      of     the 
defendant      Pastor      and     the      threat      of 
continuation      of     the      action,      the      good- 
will,     peace,      and      proper      conduct      of     the 
Church     would      be      unduly      prejudiced 
unless      an      injunction     issued     immediately 
and      without      notice. 

It      is     contended      on     appeal      in     this 
Court      that     the      C  ou  rt      should     keep      in     mind 
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that      this      is      a      religious      organization, 
in      which-    peace,       good-will,      and     proper 
conduct      of     temporal     as      well     as 
religious      conduct      of     the      Church,       are 
not      subject     to      evaluation      in     dollars 
and      cents;      that     these      are      matters      of 
immediate      concern     to      all     the      members 
of     the       Church      and      should      be      corrected 
immediately      and     that      delay      would 
permit      defendant      to      widen     the      damage 
to     such     proper      conduct     of     the      Church. 
The      Church     Board      concedes     that     the 
issuance      of      a     temporary      injunction 
without     notice,       is      a      drastic      remedy, 
but      contends      that     the      situation      is      so 
drastic      that      the     issuance       of      such 
injunction     was      necessary      to     preserve 
the     status      quo. 

We     have      examined     the     petition 
as      presented      in     the      Court      below     and    the 
the     accompanying     exhibits,      and     are 
unable      to      determine      how     the      rights      of 
petitioners      would     have      been      unduly 
prejudiced      by      giving     notice      of      the 
application     for      injunction      as      required 
by     the      statutes      (19  57       I  L  LI  N  O I S 
REVISED     STATUTES,       C   h  a  p  t  e  r      6  9  , 
Section      3.)  We     have      emphasized      in     a 
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previous      case      that      the       extraordinary 
character      of     an     injunctive      remedy, 
without      notice,       requires      that      it      be 
awarded      only      where      the      complaint      shows 
on     its      face      a      clear      right      to      relief     and 
that     the     giving      of     notice     would     unduly 
prejudice      the      rights      of      petitioners 
(  S  T  E  N  Z  E  L      vs.       YATES,       3  4  2      111.       App, 
435).       The       Courts      have      pointed      out 
repeatedly      that      circumstances      must      be 
extraordinary      to      justify      the      granting      of 
an     injunction      without     notice      to      the 
opposing      party,       and     that      one       of     the 
most     fundamental      concepts      of     justice 
is      that     judicial     authority      should     not      be 
authorized      over      the     person     or      property 
of     another      without      notice.  Whenever       a 

Court     is      in      doubt      as      to      the      justification 
of      the      issuance      of     an      injunction,       with- 
out    notice,    as      being      essential      to      the 
preservation      of     the      Statutes       or      rights 
of     parties,      notice      should      be      given 
(SKARPINSKI         vs  VETERANS      OF 

FOREIGN      WARS  ,       343      111.      App.      271). 

Under      the      facts      in     the      record, 
what     justification     was      there      for 
omitting     the      notice      to      the      Pastor?  The 

brief     period     involved      between     the      time 
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of     filing     the     petition      and      a     hearing 
following      notice,       obviously      would 
produce      less      potential     disruption 
than     the      litigation      itself.  While 

we      make      no      observations      as      to      the 
eventual      disposition      of     this       cause, 
we      cannot      underwrite      the      granting       of 
an     injunction     without      notice,       under 
the      facts      in     the      record.  The      a  1  1  e  - 

g  a  t  i^o  ns      of     acts      which     were     wrongful 
or      statements      of      conclusions      to      the 
effect      that      there      would      be       irrepara- 
ble     injury      if     notice      were       given 
were      not      oft  hem  s_e  Ives      just   ification 
for      the      issuance      of      an      injunction 
without     notice,       but     facts      showing 
why      such      notice      should     be      omitted 
should      be       clearly      set     forth     and 
readily     perceptable. 

We      must      therefore      conclude 
under      the      record      that     there      was      no 
justification     for     the     issuance      of     the 
injunction     without      notice      and      the 
cause      will,       therefore,       be      reversed 
and     remanded     to     the    Circuit      Court     of 
Alexander      County,       with      directions      to 
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proceed      further      in     accordance     with 
the      views      expressed      in     this      opinion. 

Reversed      and    remanded. 
Bardens,     P.  J.  ,       and      Scheineman,      J.  ,     concur 
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VERA  SAXON, 


Appellee  , 


MICHAEL  R0  SAXON, 

Appellant, 


APPEAL  FROM  SUPERIOR  COURT, 
COOK  COUNTY. 


MR0  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT, 

Defendant  appeals  from  two  orders  entered  In  a 
divorce  suit«~one  Increasing  child  support  from  $150  to 
$250  per  month ,  and  the  other  allowing  attorney's  fees  in 
the  amount  of  $750 o 

The  parties  were  divorced  In  19^5.  At  that  time 
defendant  was  ordered  to  pay  $100  per  month  for  the  support 
of  both  children.  In  1955  that  was  changed  by  stipulation 
to  $300  per  month 0  In  1958  the  older  child  reached  her 
majority  and  a  petition  was  filed  for  an  increase  of  support 
for  the  younger  child  and  for  certain  orders  with  respect  to 
life  insurance  required  by  a  previous  order  to  be  carried  and 
paid  for  by  defendant.  The  petition  was  based  on  the  two 
essentials  for  such  a  modification—change  In  the  needs  of 
the  ehild?  and  an  increase  in  the  income  of  the  father.  A 
third  material  element  is  any  change  In  the  financial  condition 
of  the  mother.  The  care  of  a  child  is  a  joint  responsibility. 

An  answer  was  filed  denying  the  averments  of  the 
petition.  The  answer  neither  affirmed  nor  denied  the  allega- 
tions with  respect  to  the  earnings  of  the  father 0  Such  an 
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answer  is  no  better  than  an  admission  or  no  answer  at  all  when, 
as  here,  the  defendant  knows  the  facts.  We  therefore  accept  the 
allegations  of  the  petition  with  respect  to  the  defendant's 
earnings.  However ,  on  the  other  point  made— =  the  needs  of  the 
child— defendant  was  entitled  to  a  hearing.  That  includes  the 
right  to  have  witnesses  appear  and  be  cross-examined,  Lenard 
v.  Lenard,  3^8  111.  App.  392 ;  Goodman  v.  Goodman,  329  111. 
App.  W+0  Defendant  asked  the  court  to  have  the  parties-  sworn 
and  testify.  The  court  did  not  do  so. 

We  are  fully  cognizant  of  the  overwhelming  pressure 
to  which  a  most  conscientious  Judge  is  subjected  in  the  hearing 
of  motions  such  as  these,  and  we  can  well  understand  the  con- 
fusion  that  would  follow  if  the  hundreds  upon  hundreds  of  such 
motions  in  divorce  cases  were  each  to  receive  a  formal  hearing. 
Yet,  until  another  legal  method  for  the  disposition  of  these 
matters  is  found  and  provided  for  by  legislation,  the  courts 
must  provide  a  hearing  when  it  is  requested.  This  is  fundamental, 

The  orders  must  be  reversed  and  the  cause  remanded  for 

further  proceedings  not  inconsistent  with  the  views  here 

expressed. 

Orders  reversed  and  cause 
remanded. 

McCormick,  P.  J.,  and  Dempsey,  J.,  concur,. 
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VERA  SAXON, 


MICHAEL  R.   SAXON, 


Appellee, 


APPEAL  FROM  SUPERIOR 


COURT,    COOK  COUNTY, 


,w 


Appellant  o 

MRc  JUSTICE  SCHWARTZ  DELIVERED  THE 
OPINION  OF  THE  COURT  0 

This  Is  a  companion  case  to  No0  U7527,  which  was 
an  appeal  from  orders  increasing  child  support  and 
allowing  attorney's  fees  in  connection  with  that  pro- 
ceeding. We  reversed  the  orders  and  remanded  the  cause 
for  the  reasons  stated  in  the  opinion o 

In  the  instant  case,  after  the  appeal  was  taken  In 
No.  ^7527,  plaintiff  asked  for  attorney's  fees  to  defend 
against  the  appeal 0  The  court  allowed  her  $500.  The  only 
question  is  whether  the  court  abused  Its  discretion© 

The  matter  was  submitted  on  petition  and  answer. 
No  witnesses  were  sworn  and  no  evidence  was  heard.  A 
heated  argument  full  of  personalities  and  minatory  implica- 
tions took  place.  Defendant  did  not  suggest,  as  in  No.  ^7527, 
that  witnesses  should  be  called o  The  court  took  the  matter 
under  advisement,  and  arrived  at  the  conclusion  that 
defendant  should  pay  a  fair  fee  for  legal  services  required 
to  defend  the  appeal  in  No0  ^7527.  No  evidence  was  heard 
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on  what  would  be  a  reasonable  fee  for  such  services <,  It  was  not 
necessary.  A  judge  is  qualified  in  such  a  case  to  reach  a 
conclusion  based  on  his  own  experience 0  We  cannot  say  that 
the  court  went  beyond  the  bounds  of  discretion  in  fixing  a 
fee  of  $500o 

Order  affirmed,, 

McCormick?  P.  J.,  and  Dempsey,  J„5  concur,, 
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ALFRED  SZEBEL, 


) 


Petitioner-Appellee,     )   APPEAL  FROM 

) 
v.  )   MUNICIPAL  COURT 

) 
PEOPLE  OF  THE  STATE  OF  ILLINOIS,  )   OF  CHICAGO 

) 
Respondent-Appellant. 


) 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  April  25,  1958,  Alfred  Szebel  was  found  guilty 
of  possession  of  obscene  pictures  and  placed  on  probation 
for  two  years,  the  first  15  days  thereof  to  be  served  in  the 
common  Jail  of  Cook  County.   On  June  20,  1958  he  filed  a 
petition  in  tne  nature  of  a  writ  of  error  coram  nobis, 
praying  that  the  judgment  be  vacated  and  that  he  be  acquitted 
or  granted  a  new  trial.   On  that  day  the  court  denied  the 
People's  motion  to  strike  the  petition,  vacated  the  Judgment 
and  ordered  a  new  trial.   The  People,  appealing,  ask  that  the 
drder  of  June  20,  1958,  be  reversed.   No  brief  has  been  filed 
for  the  defendant. 

Since  the  proceeding  to  vacate  the  Judgment  brought 
under  Section  72  of  the  Civil  Practice  Act  is  civil  in  its 
nature,  the  People  have  a  right  to  review  the  Judgment.   See 
People  v.  Mc Arthur  ,  283  111.  App.  46?|  People  v.  Green,  355 
111.  468,  475;  and  People  v.  Ehler,  353  111.  595.  599.  The 
petition  fails  to  allege  what  facts  or  evidence  were  unknown 
and  unavailable  to  the  defendant  at  the  time  of  the  trial. 
There  is  no  showing  that  the  absence  of  any  evidence  at  the 
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trial  was  due  to  frauds,  duress  or  excusable  mistake.   The 
petition  fails  to  state  any  ground  for  relief.   The  court's 
action  in  setting  aside  the  Judgment  and  ordering  a  new 
trial  was  erroneous. 

Therefore  the  order  of  June  20,  1958 »  is  reversed 
and  the  cause  is  remanded  with  directions  to  reinstate  the 
Judgment  of  April  25,  1958. 


ORDER  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


FRIEND,  P.  J.,  and  BRYANT,  J.,  CONCUR. 
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STATE  OF  TIT"   1 
THIRD  D2  TBICT 


" 


Agenda  22 


X 


E  arl  Lester, 


vs. 


Plaint  Iff -Appellant , 


•ilbert  Hennessey ,  d/b/a  Hennessey  Florist, 

Def  eri&ant -•**--- ^i  lee  . 


) 


al  from 
Circuit  Court 
amon  County 


Booth,    P.J. 

This   is  an  appeal   from  b   Judgment  entered   on  a   Jireoted 
verdict  for  the  defendant   at   the  olose  o^  plaintiff's  evidence 
and    from   the   eourt's   ^  ^  >t  i  •? "»    of  ■plal^t'.f  f '?  motion   for  leave  to 
■  ~. .     i  Rjs    complaint.      -:-r   August   18,   1955,   plaintiff,    *hil«   employed 
by  the  defendant,    sustained   an    injury   to  hie   heel.      It    Is  conceded 
by  both  parties   that   the     parties  were  not   within  the    >rov3    ions 
of  the   tforksiai  '       'ompensatioja  Aet,      Defendant   was   I    i    owner  and 
operator  of  a   florist    'hc~   and   hiJ    "    ""  :'  ";  Iff  to   *©rk  a   few 
hours   each   das   doinj        oaral   aasiaal    labor.      Plaintiff  had  full-time 
employment  else  here,     tn  h1^  business,   defendant  maintained   a 
two   story  bam   adjacent   to  the    greenhouse,    where  ha   nan   stored 
for  the  past   thirty  or  forty  years  r ""  ">-   sorts  of   items  used   ic 
his  business*     These   items   included  boxes,  wire  basket  holders, 
^ieces   of  lumber,   barrels   ^^    the   like. 

On  the  date  of  the  acci-ient  defendant,   plaintiff  and   one 
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George    Slrtout,    another      -   n  oyeo   of  the   defendant,   were  cleaning 
cut   the  barn.     The  defendant    and   Slrtout  worked    la   the  bans  and 
plaintiff    outside   of  the  barn  en  and    with   a   true!       ■     >d   by 
defendant   and   seed   fo  haul  the  trash   away.     The    parties  cleaned 
out   the   first   floor   of  the  bar-,  with   defendant   and    Slrtout    handing 
the   Ltess   in  the  bars  to  plaintiff  whe  threw  thea    ante  the   truck 
or   placed   then   In   the  alley.      The  defendant   deters'       i        "oh   iterrs 
-ere  to  be    llsposed   of  end   which  were   to  be   tov      ,   an 
save--)      srs    >laeed    la   the  alley.      The   true!  a   flat  bed  with  a 

six    Inch  bcar-3    side  and   a  tailgate    sostt    1      feet    In   width.      It 
parked   eext    to   the  doorway   of  the  barn   In   an  alley   lying    fce 
west   of   fens   bam   so    that   the   tailgate  waa   at    the    South   -;nd   of  the 
doorway.      Certain   Itess   /.'ere    placed  by   the   plaintiff    In    the   alley, 
including   a  barrel    and  wire  basket  holders.     This   was   done  at 
defendant' a  directions,   although  plaintiff  was  not   specifically 
advised  whore  they   were  to  be   placed,   apparently  anywhere  except 
in  the  truck.      The   record    la  not   clear   but   apparently  the 
defendant  and   Sirteut  also  placed    Items    ti    bhe  alley  or  threw 
then  oa  the  truck.       <her   the   first   floor    rat    dear  the   defendant 
directed  plaintiff  to  haul    the   trash  away   and      a  and    Slrtout 
went  up  tc   the   second   floor  of  the  barn  to   eeaaeaoe   BleanS 
that  out. 

rrr,  plaintiff  returned  he  backed  the  truck  into  positions 
under  the  epenlnf  of  the  loft.  The  left  ??de  of  the  truck  as 
parked   as   close   tc  the   side   of   the  barn  as  -possible.      Plaintiff 
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could  not  see  clearly  how  bo  park  and  vfas  directed  in  parking 
the  truck  by  the  defendant,   ffee  truck  *?as  stcppr--1  with  the  tail- 
gate against  the  barrel  and  other  Iteas  in  the  alley  that  had 
beer  revered  from  the  first  floor.  The  bottom  of  the  opening  en 
the  second  floor  from  where  the  trash  was  to  be  removed  was  soae 
12  feet  above  the  ground  a^d  plaintiff  testified  h«  could  not 
quite  reach  it  while  standing  on  the  bed  of  the  truck.   Defendant 
and  Stirtout  proceeded  to  clear  the  debris  froa  the  loft  and 
defendant  again  would  tell  thea  that  rhioh  was  to  b*>  rivri  and 

it  .hioh  was  to  be  discarded,   -here  sere  numerous  pasteboard 
boxes  about  l'  x  2'  x  8"  in  size  stored  in  the  second  floor 
some  cf  these  boxes  octs'  :  "         !  nests.   Defendant 
adaits  he  knew  the  presence  of  the  v;     and  testified  that  they 
made  nests  in  the  boxes.   He  further  tesl  Lficd  they  were  common 
around  the  greenhouse  and  that  bhey  soldo-  stung  anyone  unless 
"you  eornered  thea  ^.n3  beat  then*.   That  its  the  51  year*     srked 
around  a  greenhouse  he  r~d  been  stung  snly  once.  He  further 
testified  that  he  lid  not  notify  plaintiff  of  the  presence  of 
the  wasps  nor  of  their  propensities.  It  is  agreed  that  there  were 
no  wasps  found  while  e leaning  out  the  first  floor. 

Plaintiff  testified  he  did  Bot  see  the  wasps  nor  know  of 
their  presence  until  the  incident  leading  to  his  injury. 
Defendant's  testimony  is  that  he  had  "passed  down"  to  fche  truck 
quite  s  few  of  the  boxes  certain!       S.   Daring  this  rh>"se 
of  the  Job  plaintiff  would  stand  on  the  bed  of  the  truck  and 
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defendant   audi   Sirtout   would    Pernors   articles    rrc:    t)  -    loft,   bring 
then  to  the  opening  o^  the  ^e^^  and   there  1"'-  -  3      be   disposed 

cf,    either  by   putting    bhea   1      tM    alley  or  or.    the   truck.      It   5s 
not   clear  how   full  the  true1.-  wee   loaded   at    the    bias   or    the    incident. 
Suffice  to   say  tliat    it  was  one-half  fee   three-  Full. 

Plaintiff  was   Stand  ln|    or   the   bed      F   the    truck   ■  •    th<     tear, 
placing  ore  of  the    iteni   received   fros   ' v  e   1  o  "J    It    the    alley. 
Nona  of  the  three  rartie:    involved   could   say  wh<    handed  him  this 
ltea.      "fter  he  had   placed    it   li    the      llej    he   turned    arc 
at    that    instant   one    of  the    pasteboard  iand<  is   foet. 

A  number  of  wasps    ri e-.i  out  of  th«   be  >x    '    fee    :;;      race.        a  threw 
his  hands  to  hir  faee  and   eesdsenced  f3    btir      '"         ,i  f* 

at  the  save   time   stepped  back  rard    .      Bis  foot-   left   the  truck   ai  * 
caa      to   !      t   on  the  edge  of  the  varrel    in  the   alley  and  he   started 
to   fall   on   the   debris.         »arful  suld  fall  'erc?i 

by  the  rods,   wires  and   other  matter  he   pushc  3      iaself  cl« 
landed  beyond   the   debris  and  thus    sustal  led         '-•     ■'   ir«    of  the 
heel   bone. 

Plaintiff    a i 9    not    Iraew  who,    if   anyone,    Vnrc      \        box  st 
his   feet.      The  defendant   denied   doing    th3  i    "        Ptarl  Led 

ever   throwing   anything    into   the   truck   from  the   loft   while   plaintiff 
was   standing    or.   th--    tmo!-".      Stlrtout    also  denied    throwing 
box    In  question  and   stated   he  di*   act    se<    •••■-ether  the    Sefendant 
had  throws    It    or  not.      In  his   answer  to   the    complaint    defendant 
-    it  ted    vv-.f   either  he  or   hit    employee   threw  the  vor  but  contends 
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now   that   this   admission    18  not   that  he   threw  the  box   in   question 
but   that   he   did   throw  n  box  at    sore  tiTc   or   other.      This   content  Ion 
it    vithout   oerit   for  hie   answer   purports  to  answer  a   speolfic 
paragraph  of  the  complaint  wd   readin     the   two  together  there   is 
ao   3ther  reasonable   concluei*  n  to  be  drawn  from  the  answer. 
' c  further  complicate  this   sob© what  vital  point,   defendant's 
testimony  taken   at  a  deposition  was   Introduced    In   evidence. 
In  that  deposition  he  adaitted   thro   1        this    box   Into   the  truck 
sr.d   in  explaining  the   Slserepancy,    claimed  aisunderstood  the 

guest  1        at    the   deposition  an fl  meant   only  that  he   had   thrown 
box?s    rtien    '         alai    biff    was   not    In   ":"n?    truck. 

PlaS   '~\r>-   filed  his   complaint   in  two  counts,    the  first 
alleging   defendant's  negligence  as   r:~.   employer  in  failing  to 
provide  plaintiff  with  a  reasonably    safe    place  to  work. 
motion   aside  before   trial,   Count   l  was    dismissed.      Count   2  of  the 
cox':"!-  i        alleged  5  I  anoe   b!  at   defendant   (a)   negligently 

fr  lied   to   properl;     in«  boxes    when  he  knew   the   likelihood 

of  wasps  being  in     ae*  ,    !b)     -    M   ently    "■'  lied   bo  warn  the  plaintiff 
at  this  condition,    Co)     sglij  antly   threw  boxes    3    to   the  truck 
without   warning  the    plaintiff  and   when  plaintiff  was   rot   looklnj  , 
(e)    se   ligentls   directed   plaintiff  to  work   in   a  truck  that  was 
overload*  9   and    stand   on  the   tailgate  under  a  hazardous  condition 
and    then  threw  boxes    Sireotlj    an  the   truck  without    ■j'^ninp- 
plaintiff,    (■•)   negligently  threw  a  box  containing  wasps   directly 
in   front   of  plaintiff!    and    (h)    permitted   his  e^oloyee,   T.eanin? 
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^Jrtout,    tc  Ret  9s  alleged   In   (<?■).     Paragraphs   (g)   and   (h)   of  the 
above   coaplalnt  were  adder?   by  amendment   after  the    trial.      Plaintiff's 
motion  tc  strike   Paragraphs    (a)   through    (e),   filed   before   trial, 
was  denied.      Plaintiff  also  endeavored   to  aaend   the   complaint 
by  adding   thereto  Paragraph    (f)   alleging   once  again  that  th« 
lefendsnt   had   failed  tc  provide   plaj  stiff     'th  a   safo  place   In 
which  to  work,   and    fche  lower  court   refused   to  allow  suoh  amendment. 
5b  notion  eadfl   by  the   defendant   the  court   directed  a  verdict    in 
Ms  favor  and  from  this   order       i        -    order  refusing    tc   allow 
th<    ooaiplalnt   to  be  emended     :-    Paragraph   (f),    plaintiff  appeals. 

a  •■    t : ■••■  refore  confronted   on   this   appeal   with   the   question 
of  whether  there    '■    any   competent  evidence,    standing    pi  one, 
together  with  any  reasonable    Inference*   to  be    irawn  therefrom, 
take^  with    its    infc<     3  mos1     favorable    bo   ths    plaintiffs, 

to   support   the   forepoinr    charges   of      ■   11      nee. 

Plaintiff  contends    in   substance  that   the   lower  court  erred 
in  directing   a   verdict  beeau         I  i  re  was  evidence  to   support 

Li    ...-,!;.        -    act i oi    and    (?)    pi    Lntiff  was  n  1]    .,  contributory 

•■:    1  I     -   c    ■-      -    setter  of  law.      Del       I  carters   plaintiff's 

first   eo  fcentj        ay   insisting    that   there    »as  so  evidence   provim 
ce  on  his  part   or  that,    that     --    13    s  tee,    if  proven  was 
ts   es      ■■■    9t    pi  a3     -iff '  a   injury. 
"he   faets   ars  elear  that   plaintiff    lid   set   knew  of   bhe 
presenes   of  the  wasps;    that  whenthey   fell  at  his   feet  he  was 
Startled;    that    a«    fougfel    fcfc   ■  off  as   they  flew  into  his    face  and 
simultaneously    Stepped  back;    that   be   was  at   the    time  at    tv"~    very 
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re?r  of   the   trues   aad    '  -  a       rith   thi«    step  hs   ste     i  r    >ff  the  truck; 
thst   Sir-tout  did  not   throw  the  bcx  Into  the  truok;    bh 

defendant   had    I boxes  contain!!     !  wasps    into  t)  s    I  lor 

to  the  box  in  question   -     '  t   the  def      T-    4    knew    sf   bl         i      enee 

of  t  ■   ■"    neithei    told    plaintiff   of  the!  c    nor   of 

their  propensity  b.      It    is  also  clear   that    I  •     ■  -    "' 

could   sting   if  '->-£  /  were   fought,   and      ]    :  it  *  "     fo     hi    I 

sust   si    c   be    considered  that   the   defendant,    la   hit    a   swer, 
admitted    throwing    tv)e  box.      his    testimony   denyi  g    that    h 
the  box  did       '     301  3l  isivelj    establish  that  as  a   fact,    bat  merely 
raised    a    }uestl        -"    ' act    for   fe        .  iry,    particularly    '••■   the    13   ht 
of  the  oonfliotlr      fcestit3©nj       Li        at   the   deposi    5      .        laintiff 
testified   that   defendant  had  c  sua     >ooasions  thr 

into  the  truok    rhlle  he  was   st      "•  *         -v-    !  h     bed.      It   saust   also 
be  reaesbered  thai    '■       iefendanl    admitted   thai  'passed"   bo: 

cants  Isi         '-  '    I  true        pioi      i  '  .       fader 

*oj       ■;!",'  '  3 -"  f«  raw  1        box 

or  caused   it  to  fall    at  Lff's  feet 

he,    the  defendant,   was    ae  11  ras    a    "ao1    suest!    ■•   for   b  -    Jury. 

Likewise  the   question   of  whether  **■*      daat's   act,    if  lid 

so  ac^ ,   waa   the  proxluat      38      s    >f  '     ;  •  ff  ■      is  jury,       u    a  fact 

question   for   bhe    jury.  i    a    irts      '"   -111      !      have   repeatedly 

sai^   that    be    a  ristltute     rox3    ate  cause,   a  m    13    ant   act  or  oaisslt 
need  not  be  the   sole  eause.     Tf  bl        e   ligent   aet  or  ©aisslon   is 
an  efficient   eause,    Buoh  set    or   mission    is  actionable,    :iv 
t hough  other  causes,  eat  attributable   to  plaintiff,   combined  with 
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such  negligence  to  produce  the  ultlaate  result.   uch  concurrent 

causes  may  be  the  ect?  of  a  third  -er?a'o,  either  wrc    tl  or 
Vr^cPrt,  or  tore  accident?"*,  inanimate  or  natural  force  or  an 
act  of  Co-*,  or  soae  eostbln  tion  thereof,  but  whatever  their 
nature  in  this  respect,  they  will  not  relieve  9  defendant  from 
liability  if  his  negli  enos  is  one  of  t":-:  efficient  ca-'r::  of 
the  injury  or  at  "least  an  efficient  eause  wj       hieh  the  injury 
would  not  "ve  occurred.   Hence,  f '■  •  fu">.  author  of  any 

efficient  at    -  !  3   liable  be  though  it  -'-ro  the  sole  cause.   The 

s  lJ  snoo  is  actionable  if  it  ia  a  dlreet  contributing  cause, 
or  if  it  contributes  directly  to  produclu      an  .      he  haro 
is  a  natural,  probable  and  for-  >eabl     b<  naenoe  of  the  first 
act  or  omission,  the  original  wrongdoer  is  Habl  ,  lotwithstandj 
other  causer  ,  conditions  0  intervened  between  his  ~n5- 

genee  and  the  ultimate  result.  Natural  and  probable  cc       jea 
sre  those  which  human  foresight  can  anticipate  .   It  raaj  be  said 

proximate  cause  is  simnly  a  cause  froB  whlcl       of  ordinary 
experience  and  sagacity  could  foresee  that  the  result  night 
probably  ensue.   SfefflBBgg,  p-  Baltimore  -v  Ohio  ":  .  ~o.. .  ?'J0  111. 
■  rp.  i!?5. 

Defendant  contends  that  plaintiff  as sawed  the  risk  of  known 
dangers  or  aueh  a?  are  so  obvious  that  knowledge  is  to  be  fairly 
presumed.   We  recently  had  occasion  to  consider  the  doctrine  of 
assuaed  ri;:k  la  §|flaj  v.  Guthrie.  Ik   111.   pp.  2d  137,  lb1*   S.E.  2d 
16*5.  It  was  there  pointed  out  that  the  law  does  not  recognise 
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the  master's  negligence  as  being  an  ordinary  and  usual  risk 

incident  to  the  employment.   Where  the  personal  negligence  of 
I he  Taster  has  caused  the  injury,  tha  tester 's  liability  to  the 
servant  is  the  same  as  it  would  be  to     not  &    servant.   The 
raster  is  liable  where  the  servant  la  injured  by  a  teaporary 
peril  to  which  he  is  exposed  by  the  rositive  negligent  aot  of 
the  aaster.   Fairbanks  v.  Haertzsche .  73  111.  236;  Illinois 
-tee!  Co.  v.  .Tchymanowskl .  162  111.  k-'J7 ,  M   .  .  ""  ;  Hllv  cis 
Central  :-.  E,  Jo.  v.  "vlft.  813  Hi.  307,  7~  •'  •    737. 

Defendant  contends  that  the  plaintiff,  in  stepping  back 
and  off  the  truck,  was  reelijrent  as  a  matter  of  law.   He  was  at 
the  time  in  a  rositlon  where  a  false  step  would  cause  hi?  harm 
and  he  did  rake  the  false  step.   It  must  be  remembered,  however, 
that  rersons  who  have  to  act  in  a  sudden  ^rergency  are  not  to 
be  judped  in  th*2  light  of  aftnr  events  but  arc  to   be  judne^  under 
all  the  circumstances  of  th€  ease  by  the  stand  rd  of  what  a 
prudent  person  would  have  been  likely  to  ■lo  under  the  same  cir- 
cumstances •   Barnes  v.  Dgnvllle  "trc,r't  HaJLlway.  and  Llrht  Co.. 
?35  HI.  566,  85  '-'-.'.    921.   It  hai  beer  stated  many  times  that  if 
a  nerson  without  fault  on  his  part  is  confronted  with  a  sudden 
danger  or  apparent  sudden  danger,  the  obligation  resting  upon 
hlrr  to  -xercise  ordinary  care  for  Ms  -wn  safety  does  not  require 
him  to  act  with  the  same  deliberation  and  foresi   t    ieh  Bight 
be  required  under  ordinary  circumstances.  Z  y  n  "■  pit  v  .  ? 1  a  n  k  . 
296  111.  Apr.  79f  15  ».E,  .--•  §05,   Looking  at  the  circumstances 
facing  plaintiff  at  the  tire  in  question,  can  it  be  said  ae  a 
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matter  of  law  that  plaintiff  was  negligent^    ould  ^11  reasonable 
minds  reach  the  same  conclusion  that  the  conduct  of  the  plaintiff 
violated  all  rational  standards  of  oonduct  applicable  to  ^arsons 
in  similar  circumstances?   In  the  instant  cane  *<e  do  not  believe 
it  car  be  said  that  plaintiff  was  guilty  of  negligenee  as  a  Batter 
of  law.   R  court  can  only  dete^r^lne  a?  a  matter  of  law  that  the 
evidence  does  ^ot  ten:!  to  show  due  eare  oa  the  part  of  a  plaintiff 

:  no  other  reasonable  conclusio-'  can  be  drawn  from  the 
uncontradicted  facts  and  from  the  evidence  that  is  favor-sole  to 
plaintiff.   T'isnta  v.  Chica  c   1t.y  S,  B,  Jo..  284  111.  246, 
120  '..•  .  1;  "?ho?as  v.  Buchanan.  ^57  111.  270,  19?  >..r.  215; 
Sudds  v.  :'eeshlr.  rotor  "xrress  Co..  J?/-    111.  App.  59,  ''1  M.S. 2d 
579.   - ucn  if  not  the  situation  in  the  case  at  bar. 

Plaintiff's  evidence  prima  facie  presented  a  foot  case  for 
the  jury  both  as  to  the  Question  of  defendant's  tie  lij  enee  and  the 
exercise  of  due  ears  by  plaintiff.   It  was  I  nerefore  error  for 
the  court  to  ilreot  a  verdict  for  defendant. 

The  judgment  of  the  Circuit  Court  of  Sangaaea  County  is  there- 
fore reversed  and  the  cause  5  s  remanded  for  a  new  trial. 

Reversed  and  remanded. 

jmolds,  0.,  and  Carroll,  --T.,  concur. 
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General  No.  10212 

Margaret  H.  Sprague, 

Plaintiff -Appellee , 

vs. 

Sow  York,  Chicago  and  St,  Louis 
A&ilroad  Company,  a  Corporation, 

Defendant-Appellant , 


Agenda  No.  20 


Appeal  from 
Cij.rcu.it  Court 
McLean  County 


CARROLL,  J. 

Defendant  appeals  from  a  Judgment  of  the  Circuit  Court  of 
McLean  County,  entered  upon  a  jury  verdict  for  plaintiff  in  an  action 
for  personal  Injuries  sustained  in  a  collision  between  her  automobile 
and  defendant's  locomotive. 

Reversal  of  the  Judgment  is  urged  upon  the  ground  that 
plaintiff,  as  a  matter  of  law,  was  guilty  of  contributory  negligenee 
and  that  the  trial  court  should  have  allowed  defendant's  motion  for  a 
directed  verdict.  In  the  alternative,  defendant  contends  it  should 
have  been  granted  a  new  trial.  No  question  was  raised  on  the  pleadings 
or  aa  to  the  amount  of  the  verdict. 

In  determining  whether  the  trial  court  erred  in  denying 
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defendants  motion  for  a  directed  verdict,  the  governing  rule  is 
firmly  established.   Such  a  motion  should  be  allowed  if  when  all  the 
evidence  is  considered,  with  all  reasonable  inferences  to  be  draxTO 
therefrom,  in  its  aspects  mo3t  favorable  to  the  parties  against  whom 
the  motion  is  directed,  there  is  a  total  failure  to  prove  one  or  more 
of  the  essential  elements  of  the  case.  Tucker  v.  Hew  York,  Chicago  and 
St.  Louis  RR  Co.,  12  111.  2d  532;  Carrell  v.  New  York  Central  RR  Co., 
331}.  111.  599;  Greenwald  v.  Baltimore  &  Ohio  RR  Co^  33?  111.  627. 

The  collision  in  question  occured  in  the  City  of  Bloomington, 
at  the  intersection  of  Madison  Street  and  defendant's  railroad  track. 
At  that  point,  Madison  Street,  which  runs  in  a  northerly  and  southerly 
direction,  Is  crossed  by  a  switch  track,  defendant's  track,  and  those 
of  the  New  York  Central  Railroad.   As  tho  crossing  is  approached  from 
the  south,  the  New  York  Central  tracks  are  first  encountered  and  the 
defendant's  tracfas  are  about  lj!  feet  to  the  north.  On  the  southeast 
and  northwest  corners  of  the  crossing  there  are  double  flashing  lights 
located  approximately  lij.  feet  from  the  nearest  track  on  each  side.   At 
the  southeast  corner  of  the  crossing,  there  is  a  J|-story  brick  building 
referred  to  in  the  record  as  the  John  Deere  Building  which  la  llj  feet 
south  of  the  nearest  or  New  York  Central  tracks.  The  distance  from 
the  south  rail  of  the  New  York  Central  tracks  to  the  south  rail  of 
defendant's  tracks  is  about  15  feet. 

Plaintiff  testified  that  at  about  12:30  o'clock  P.M.  on 
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October  $,   1956,  which  was  a  clear  and  dry  day,  she  was  driving;  her 
automobile  north  on  Madison  Street  approaching  the  crossing;  that 
aer  speed  was  15  to  20  miles  per  hourj  that  when  she  was  in  the  middle 
Df  the  block  south  of  the  crossing,  she  looked  for  the  flasher  lights 
but  did  not  see  any;  that  when  her  car  was  15  feet  south  of  the  flasher 
9ign  at  the  southeast  corner  of  the  crossing,  she  again  looked  to  see 
Lf  the  lights  were  working;  that  she  saw  no  lights;  that  the  speed  of 
aer  car  continued  at  15  to  20  miles  per  hour;  that  as  she  approached 
bhe  crossing  she  did  not  apply  her  brakes  although  the  same  were  in  good 
forking  order;  that  she  came  on  down  to  the  tracks;  that  when  she  got 
bo  where  she  could  see,  she  looked  to  the  left  and  turned  and  looked  to 
bhe  right  at  which  time  she  saw  defendants  engine  coming  towards  her; 
bhat  when  she  first  saw  the  engine  it  was  a  few  feet  from  her  and  was 
uoving  and  she  stepped  on  the  gas  to  get  away  from  it;  that  the  engine 
struck  the  back  of  her  car;  and  that  she  continued  on  across  the  tracks 
md  stopped.  On  cross-examination  she  testified  that  the  first  time 
she  looked  for  a  train  to  her  right  was  when  her  ear  was  already  on 
2efendant*s  track;  that  the  locomotive  was  then  within  5  feet  of  her 
;ar  and  moving;  and  that  she  could  not  tell  its  speed  so  she  speeded 
ap  her  car. 

Plaintiff  further  testified  that  she  was  51  years  of  age; 
bhat  she  had  lived  in  Bloomington  all  her  life;  that  she  had  driven 
over   the  crossing  in  question  on  other  occasions;  that  she  knew  it 
srossed  more  than  one  railroad  track;  that  she  knew  that  there  was  a 
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building  on  the  right  hand  aide  aa  ahe  approached  the  crossing  from 
the  8outh;  that  she  knew  the  building  waa  close  to  the  sidewalk  and 
that  ahe  knew  it  was  difficult  to  see  to  the  eaat  until  ahe  waa  close 
to  the  corner  of  the  building. 

Plaintiff  produced  no  other  witness  to  the  occurrence  and 
the  foregoing  testimony  substantially  represents  tht  proof  offered  on 
the  issue  of  plaintiff* s  due  care.  A  number  of  photographs  showing 
the  physical  condition  of  the  crossing  were  admitted  by  stipulation. 
From  these  photographs  it  appeara  that  at  a  place  %0  feet  South  of  the 
crossing,  the  view  to  the  east,  the  direction  from  which  defendant's 
engine  approached,  was  unobstructed  for  several  hundred  feet. 

The  record  further  shows  that  at  the  time  of  the  collision, 
defendant1 a  locomotive  was  being  used  in  a  switching  operation.  It 
waa  moving  3  to  U  milea  per  hour  and  after  the  contact  with  plaintiff's 
car,  it  only  moved  forward  about  2f?  feet  and  stopped,  with  the  rear 
end  between  the  center  and  west  edge  of  Madison  Street. 

The  rules  of  law  applicable  to  the  facts  disclosed  by  thia 

record  are  well  settled.  As  the  court  said  in  Tucker  v.  N»w  York, 

Chicago  and  St.  Louis  RR  Co..  supra . : 

"There  is  no  substantial  dispute  as  to  the  governing 
rules  of  law  in  the  case  before  us.  It  is  well 
settled  that  rallroac  crossings  are  dangerous  places, 
and  that  in  crossing  them  a  person  must  approach  the 
track  with  a  degree  of  care  proportionate  to  the  known 
danger.  The  law  requires  that  the  traveler  make 
diligent  use  of  hia  senses  of  sight  and  hearing  and 
exercise  care  commensurate  with  the  danger  to  be  anti- 
cipated. (Houdy  v.  New  York,  Chicago  and  St.  Louis  Rail- 
road  Co.  J®5  111.  ijlj."6;  Provenzano  v.  Illinois  Central  ' 
Railroad  Co.  357  341.  192?  Greenwald  v.  Baltimore  and" 
Ohio  Railroad  Co.  332  111.  627.)  Nor  does  the  law  ¥oTerate 
the  absurdity  of  permitting  a  plaintiff  to  say  he  looked 
and  did  not  see  the  approaching  train,  when  had  he  looked 
he  would  have  seen  It.  (Dee  v.  C}try  of  Peru.  3U3  111*  36 » 
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Greenwald  v.  Baltimore  and  Ohio  Railroad  Co.  332  111. 
627;  HolF  v.  Illinoia~CentraT"Railroad  Co.  318  111.  App. 
14.36. )  It  is  also  true,  as  plaintiff  contends,  that  there 
may  be  facts  such  as  obstructions  to  view  or  distractions 
that  might  mislead  plaintiff,  without  his  fault,  or  excuse 
a  failure  to  look  and  listen.  Gills  v.  New  York,  Chicago 
and  St.  Louis  Railroad  Co.  3^4-2  111.  1|5>5»  Chic  ago  and  Alton 
Rimroad  Co.  vTTearson,  lSl+  111.  386." 

Plaintiff's  testimony  makes  it  clear  that  the  precautions  she 
took  as  she  approached  defendant's  tracks  consisted  of  looking  for  the 
flasher  lights.  She  first  looked  for  these  lights  when  in  the  middle  of 
the  block  south  of  the  crossing.  3he  looked  for  them  again  when  she  was 
15  feet  from  the  flasher  signal  Installation  on  the  east  side  of  Madison 
Street.  At  no  time  did  she  reduce  her  speed  or  apply  her  brakes.  The  re- 
jcord  is  silent  as  to  whether  she  listened  for  a  bell  or  other  sound  signal. 
Likewise,  there  is  no  evidence  that  such  signals  could  not  be  heard  be- 
cause of  other  noises  or  interference  therewith.  It  is  true  plaintiff 
states  she  saw  no  light,  although  members  of  the  train  crew  testified  that 
the  lights  were  operating,  but  even  assuming  that  the  same  were  not  in  op- 
eration, such  failure  of  an  electrically  operated  signal,  does  not  relieve 
a  traveler  from  his  duty  to  look  and  listen  far  approaching  trains.  Grubb 
v.  Illinois  Term.  Co.  366  111.  330;  Applegate  v.  Chicago  &  Northwestern 
Railway  Co.  33I}.  111.  App.  II4.I.  When  plaintiff  was  at  the  point  15  feet 

from  the  flasher  light,  defendant's  locomotive  was  at  the  east  edge  of 

4- 
IMadison  Street  and  plainly  visible  to  her  if  she  had  looked  at  the  track 

Ito  her  right.  Obviously  she  made  no  attempt  to  discover  the  possible 

presence  of  a  train  approaching  other  then  to  look  for  the  flasher  light 

until  she  had  entered  upon  the  crossing. 

The  remaining  factor  to  be  considered  Is  whether  plaintiff 


-5- 


•   : 

.'    :  • 


-  . 

.  .  .  si  ft1 

:.-/©  oo  ;• 

. 

if.    9i 

■    . 

i. 


view  was  obstructed  to  the  extent  that  under  the  circumstances  she 
was  relieved  of  the  duty  to  look  and  listen. 

The  record  makes  it  clear  that  plaintiff  was  not  in  the 
position  of  a  driver  approaching  an  obscured  crossing  without  know- 
ledge of  the  danger  confronting  her.  Plaintiff  does  not  contend  that 
she  was  misled  or  lulled  into  a  false  sense  of  security  by  reason  of 
an  obstruction  to  her  view.  On  the  contrary,  plaintiff  was  familiar 
with  the  crossing  and  looked  for  its  flasher  lights  when  she  was  in 
the  middle  of  the  block  to  the  south.   It  is  thus  evident  that 
plaintiff  was  aware  of  the  fact  that  she  was  approaching  a  railroad 
crossing  and  the  dangers  attendant  thereto. 

The  photographs  in  evidence  show  that  when  an  automobile 
reaches  a  point  I4.0  feet  south  of  defendant's  tracks,  it's  driver  has 
an  unobstructed  view  to  the  right.  It  is  undisputed  that  when  plaintiff 
reached  such  point,  defendant's  engine  was  then  moving  at  only  2  to  l\. 
miles  perhour.  Obviously,  if  plaintiff  had  looked  to  her  right  aho 
could  have  seen  it  and  could  have  avoided  the  collision  by  applying 
her  brakes.  Under  these  circumstances,  we  think  it  must  be  said  that 
there  was  no  obstruction  to  view  which  excused  plaintiff's  failure  fco 
look. 

It  is  apparent  that  the  evidence  affords  no  basis  for  any 
conclusion  other  than  thet  plaintiff  either  failed  to  look  for  an 
approaching  train  or  failed  to  do  so  until  she  was  in  a  position  where 
a  collision  could  not  be  avoided.  In  either  case  she  was  guilty  of 
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contributory  negligence  as  a  raatter  of  law.  Honken  v«  Baltimore,  & 
Ohio  Railroad  g*.,  3l|2  111,  .1pp.  lj  Tucker  vs.  New  York,  Chicago  and 
St.  Louis  HP,  Cp.f  supra;  Greenwald  vs.  Bjaltlaore  &  Chip  HR  Co. ,  supra. 

Because  of  plaintiff1 s  failure  to  prove  due  ear©  on  hoy 
part  which  was  an  essential  element  of  her  case,  the  trial  court  should 
have  directed  a  verdict  in  favor  of  defendant.  Accordingly,  the 
Judgment  of  the  circuit  court  Is  reversed. 

Re vera I  . 


~oeth,  P.J.  and  Reynolds,  J.,  concur. 
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Defendants, 


Appeal   frcra  the 

..it  Court  of 
i  •   County. 


i   J. 

An  affidavit  for  £»»»  is  hnastt  tf*a  U)  feha 

Circuit  Court  of  Will   County  on  May   ?.;,  3  >?"  r»eitlr 
Theodore  Coatee   h*d   recovered  a    judgment  against  -Jo t»*  A. 
?®"ko  ffc*  .5?  and   costs?    thnt  Bfef   dei'ar.dant  had  no 

two-erty  within  fcfoa  KcMMj&t4£B  ft*  ftfflMt  but  tfeftt  HmssimA 

Savings  and  LcNW   MMNWi&tt.Qttj  a  corpora t  .on,    Howard    -:.    -Jones 

and       -■•■  :-^a  were    Indebted  to    ielko  or    t ba  i  t':©y 

had  effects  or  aetata  of  v'elko  in  ttaa  ...  ;rayer 

wis   ttat  fcba   Loan  Association  and    ir,  and     ,rs,   Jones  ba 
gttasaoned  as  {-*arniaheea.     On  the    saM©  day   six   in  terror  tor  ?e  a 
wars  fUad  w  tah    fee   gaml.v  i  ants  war®  rerjuested  to 

answer.      *>©rvtca  was  duly    ..:..  defendf-,     s  MM  17, 
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195>?  fch®  £*o***  Association  filed  its  answer  to  said 

interrogatories. 

The   interro. -atoriea  and.  the  veri  ■  ."•       ,  swers 

filed  thereto  b ■;    the  L-oan  Association  are; 

.-had  you  la  grow   PMM  **§•  **  control,  at 

date  of  tne   service  ef  t  :;     n  salt  ciae,  any 

:its,    credits  or  effects  owned  or  due  to 
JOhh   a,     .■•:;..  KCi     A.     80,   see  below. 

'-■-Were    you    indebted    t>    the    £*f ©?-;d»3fit   at    the    i&tM    Of    th© 

service  of  said  Nfrit  of  A ttachraant?      It  so, how  m*&h, 
t&t  what,   dim  &n&  M&an  payable ?     A,  ff»|   see  below. 

Q»l*leaM  state  Khat  effects  or  debts  of  fej        fti    ndant 
there  were  at  the  date  of   -'air:   vr.lt  of  Attachment 
In  the  bands  of  any  other    '.-eraon  or  persons  beside 
yourself,   to   th«  best  as"   your  knowledge  and  belief? 
4,   See  below. 

.>!■!&&  yen   In  you?    'possession,   ehapgs  or  custody,  at  tr» 

date  of  the   said    -.!rlt,  any  lands,   tene^rvs.,   g« 

or  chattels  of    s&lc   3$        '<         .'•  3f  A.   fto,    ree  below. 

-Sad  yon,  at  the  date  of  fetes    service  of    said    tiritg 
any  rights,    M»adl  ts  -or  effects  ■■'.  tfaadaat 

(not  BarsU  )«ifl«A)<  .     .   .   .         '.:>«, 

charge  or    i    i       ty,   fyosa  f   u  I  h  c< 

Mrriii  st  say  fclw   s.'.r.ce,   or 

■ay  hereafter  become  dus?     If  so,    state  fee  value, 
amount,  mm  <aaj  MM   payafe&a?     A.   Saa  below. 

>I!ave  you  any    -ro  a)P%J  ,   geaaa,  -.'hattels,   rights,    credits 
MP  4       ■    ~  '  w  fealeagl  "•;  ■  Aaafi 

or   in  tf&iafa    ih.'ih   ■**..  ICO   L&tMMM*aa4  so,  desc/ 

t'-8  same  fully,  g&vlai   amount,    items  and  deacr- 

the   saaf  f~:T  ■  ;-tiealarly*     A.     Th*   Motom 

Savin    3  i  MB  Assoc  La  ti  on   slates  tia*  it  wettH 

s   loan  fee  '      •,     I  i  ,  |   for  the 

construction  of  a   hoi»se  at  about  16200  So.    fallaa, 

Harvey,   Illinois,   ......       .'.....,;.    •->   >     -louse   i.s  not  cosaveted 

and  that  at  resent,    v.-  i  a  balance 

construction  loan   of  about  #2292*50  vhUh  aa&ay  ear* 
only  Sk     w  Id   >»1    f  baa  la  I  safcef 

bouse  am:;    ■  \.;,st  be  held   i  9 &« ■■  .0.  ■slou 

of  sali  aaaaa*  states  $i»  a  he 

did  not  e-y  . &fendant  JOSS  A,    .'■'"•  T.JVj   to  hcv'.ld   said 

house  but  fetes.  I     «  ■-sward  >.*'.   Jones  and 

saaalaiy  hi. a  wife,   Harriet    .«   Ja?$ea.     fhia  e'afaaaaai 
states  tlmt  tt  app<&&rs  t;.e:jc  amy  he  soae  asm      Atte  $M 
dafendant    helko  but  the  as  no*        ;>wn  for 

the.  reasor  timt  saara       ..         i        :  lianal  data 
labey  tad  Material  of  sub--c  or  tractor'  a    .  Nes  all 
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bills   for  labor  ar-i  .o'a&terl&J   «r©   ?&id  and  all  details  of 
the   house  tire  complete,  any  so  called  profit  would  belong 
to   IsriL&e*     Tbis  defendant    Ui  v.U'.';jtO£  fc#  r:'v<»  9B|    information 
la  raf&JWsea  thereto    ffn  i  01    to   titae. 

i 

Mo  further  steos  where   taken  until  Aoril  !■  ,   195« 

at  «hfeh  tls»  the   Loan  Association  filed    its  motion  fop  a 

dgat&9  0j   dismissal  upon  Its  answer*     u»  h&y   22,   195&   Molars  A, 

..:■-  few   tfea   IM  of   ine  odors  *'.   Do  stasia    filed  his  jtsotion 

praying  that  the  court  determine  ths  sum  of  isoftey  dize   'ielko 

or  other  «ttp  oaed  clatmiursts  m4    t  ---  e»t©***4 

directing  H»   defendants  to  deposit  with  t~-e   circuit  clerk 

-  0  ■  a#y  held  by   the  Loss  Asso©l*tJ.  on  b     reason  of  iti  loin 

tgyqaagnt  with  £r*  and  Mf>«*    7«sn«*     Oh  ,-iay   g£,   1  5$   iixeae 

i&otlor.s  were  heard  and  the   follow" ng  opdfty  sr.tered: 

r  this  day  asms  t-»    plaiafclff  fey  fe&yas 
Johnson  sf  the    fir-  i;raohb<ichf    fras         Sgta ■■  .  gtr* 

BRd  slae  cone   the  dsfeadftafca   La  gar  IS   by 

/■con  "v;;;;  ■  Mi  C,   fhuttsu      Bearing  had  on 

motion  of  BftUffiMft^  Sftviagji  h  Loan  asses  is tior,   to  be 
ALs&iaaed  fsHMi  bbotw    pp&ganed 

tn  '■  ;-"'  HISVSS    .     i  ;"  o      or 

an  jyr^&r  direetlng  s  be  plaesd 

it&s  the 
.  Lmstf   & ,;  &g     -::.','.■       tr    i  isats 

»1    counsel,  and  taring  now   Sally  advisee  la   I 

Nil  os   0e£d   ;uofcion#      ftert  t  ii 

soasfcd ered  sad  S»4»|*e4  b --   His  Court   tfe&f  the 
defend,  ant,    John  4,   felko,   t&w  toe   ..-;-  I  ■    •':  .  /f, 

':■.-.',.?■'■  UNI    §9000010.  j     ■  d    ffStSI 

(da    •  ■-..;■  a  own   Association,   the  sin 

Of  One   'Thousand  Twc    Hund rad  St  'ollars  and 

Sixty-ssvso   cents   fM'?l»  .")»   and  costs  of  9    ! 
have  0KSSM%S  on  Issue  I   1  *  .    &P*     On  motion  of  said. 
WHSiSlMM  "  .•       SM    '-'  04   ISStUgS   I    u?«fc 

»«0*t*ttle»c   t -s®  a  ■•  NM^   Is  fixec    0|    '  "-^V^oO.1* 

fhereaft^r  on  -June  S#    1'.35     the  Loan  .Association 

llod   Its  motion   to   V4M      -      I  «nt  entered  on  iBf    '3»    1 

Which  was  h«aj<*d  and  denied  and    thft   torn  ^0000iftMetB  4>>^es.ls« 

I    substance  of  t;:-«  answer  of  a  'peiiantogarntEhee 

is  that  Howard  «;»   .Tones  and    kerhapS  1  •  1  • -y.d  John 

A..    ;;®"'  ho  %0  btttli  •  *¥»13  souse  at  0   fesl-T;«t«d   locaf 

r#y»    Illinois j    thsit  the  Lo?Ar;  asseeistJ  I  *<ie  a 

ttfltftil]  ill  ill  liin  loan  to   nv*   m   '  *    Jones;    that  the  dwell - 

7,    I    57  was  ^|5:»t  completed  and   that  there   Is  a  balance 
account  K_   _A<  * 

In   this  loan/of  abo^t  $2292*50  wtolet  ran  only  De    ,R    ■   jU* 
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J. mi  a  ■  >4»Ieunoo  sea  u  ty     om/l.  mi 
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for  labor  I       rial  used  In  the  eons true t Ion  of  the  house 
and  that  this  sua  aust  be  held  for  t         Loss  of  s 
dwei:i  I  .  .  i  discloses  that  thc-re  ssay  be 

aoney  due  ^elko  under  his  contract  Ki 
WQ   but  the  exact  amount  was  not  then  known  as  there 
be  additional  sub-contractor'      »  «Hd  that  I         'clou 
further  Information  it  could  tv&m   tlae  to  tiae, 
i.ntiff  did  not  challenge  or  $ 
Lett!  of  this  answer  so  the  fcta&taest  therein  tfeals 
,  Jones  to  bull      te  for  t 

imishet  trueticn  loan  to  t 

Kt  hoaa  was  not  eo;;         .t  there  KM 
._■:;   in  the  loan  account}  thnt  this  sua  could  only  be 
out  for  labor       rial  WMd  La  the  construction  of 
dwelling  and  ic  to  be  held  until  the  , 

ssust  be  accepted  as  true,  (Herri   .      ,      11.  568 
and  oases  cltec  ♦ 

lswer  was  filed  on  June  17,  I 
until  April   ,   .3  no  steps  were  taken       c:t.s©. 
that  day  a-pell&nt  filed  its  rsotion  for  .      t  on  its  answer 
and  a  wraith  lattv,     22,  195- ,  l&  itiff  filed  his  taction 
asking  the  court  to  AstWUfclW  the  amount  due  .'elko,  the  cv  * 

tor,  and  to  enter  an  order  direct:.     ell^nt  to  deposit 
with  the  Circuit  Slerfr  the  money  it  held  by  reason  of  its  loan 
agreement  with  Rr»  rat    .   /i«s. 

When  the  action  of  the  garnishor  to  be  dismissed 
and  thl?-  I    at  for  fin  order  on  the  garnishee 

to  deposit  the  aoney  In  its  heads  wit      irouit 
up  for  toarl   ,      >urt,  S3  'tny  evidence, 

entered  M  order  denying  both  aoti      I  render.      M99& 
against     •:  rnishe©  for     .'7. 


. 
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In  the  instant  ease,  Celko  is  t.  mat   dob  tor 

I  •-.   issue  h®r&   »as  whether  t.,    i  :iBhee  was  indebted  to 
2eiko,  If  it  Has  at  the  $2JLAssfe*a  answer  was  filed 

-;.-uount  was  a  liquidated  sua  due  hi?,  Without  ssoj'  urw 
certainty  or  contingency  then  tbx-      t  was  subject  to  gar  U  « 
sent,   (feeler  v.  Chicago  Title  .-<nd  Trust  Co.j  21?  111.  1.'  , 
135j       .  ill,  6lj  cia©^  v.  Illinois  Katie 

So*,  3?0  HI*  573.  576 )•  In  ^  *HU  <?ur.,  Title  Attach- 
ment and  CarsishiBent,  sec,  20,  at  page  683  it  is  said:   "In 
the  ease  of  -  -  contrast  where  t;.     ~ -yer  is  not 

feed  to  the  contractor  until  performance  in  all 
particulars,  there  is  no  izjdebte&ness  owing  to  the  contraotor 
which  aay  be  reached  in  a  garnishment 
terms  of  the  contract  ha?®  been  performed''. 

Our  statute  provides  that  the  trial  lr:      ..ee 
proceedings  shall  be  conducted  as  In  other  civil  eases  but 
without      -iiasllty  of  pierulin. ..    ■  :  .   if*  St.     .   , 
2eo»  7).         ■  I  rule  is  that  a  party  to  any  proceeding 
cannot       I  ir^ative  relief  without  a  citation,  petition  or 
pleading  of  soiae  kind  asking  for  it,  {Powell  v.  Starr,  100 
111.    .  105,  103;  »*ood  v.  Wood,  327  111.  App.  557),  A 

-.ient  suet  be  responsive  to  the  pleadings     V   lief  should 
not  be  granted  where  not  pleaded  (Wames  v.  Champaign  County 
Seed   . ,  J  . : ■:».    .  2d,  151,  156). 

The  action  Mhioh  appellee  filed  did  not  ask  for  a 
fltt&jSMMBt  such  as  the  trial  court  r&n&®r®&.     It  mm   beyond  the 
scope  of  his  motion       mot  stand. 

Tiie  jvuljasent  of  the  Circuit  Court  of  .'111  County  is 
WQ§   affl  .3  it  denied  the  sotion  of  &pt>ell;>.nt 

to  be  dismissed.  The  judpaiant  rendered  la  favor  of      .Xko 
for  the  use  of  Theodore  easterns  m  Last  for  1^20,67 


• 


and  cost®  is  reversed  aasd  this  c<?.ujge  is  restated  to  the 
Circuit  Court  with  directions  to  hear  and  determine,  as  in 
other  civil  eases,  the  action  of  John  &*  Zmlka  for  t&a  use 
of  Theodore  Coeteaa  filed  therein  on   May  22,   15 58. 

AFFIRMED   J]  :  ', 

SPIVEY,    P.J.    CONCURS 
MC   NEAL.J.      CONCURS 
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General  Wo.  101S7 

Ralph  .  ...tan  r,  administrator  of  the  I 


-  , 


The  Sew  Tor!-  -  , 

•tea        -         11  nt, 


*w 


.  .ppc 

;rt 
Tazevell  County 


,  J. 
?>.  llieion  batveen  lie  drives 

I  "'       .  '  ■  r  t3  '  -    .  ...  ,.<wn 

,    I       aaewell 
on  ■        -         .r  18,    13t[,      In  the  collision  Mia  \er,    ii?  year* 

of  ,  between    .  .        id 

eleven  was  killed.      . .~I.  '.      .        kd     -,    few        I 
Mae  Batekez  brought   .  .  .dais tr-.:j tor 

returnee  '.    I Lat  .  .  t.       -,  ■■  . 

,  i        ■  - 


i> 


. 


about    3:00  o'clock    >»»,    fe*  .moon  drive.     &&lp] 

Hatcher  tf&S  driving,      in  the  front    seat  I  etcher  Left, 

in  the 

r, 
name]  ,  nn   and  J  lya«     ■  t  ..- 

floor  the  front   a  .      .'he 

car  vffls  driven  ;in 

.r, 
ut    900  I 
occurred,  the  r  , 

and  then  reverses  into  an  "J*  turn.     The  crossing  is  sc 
eaat  of  the  cu:,  "   "   curvs  of  V  .        .      r  grossing  the 

railroad  the   road  then  gees  uphill  to  the  ri  :»lf 

on  both  sides  of  t'ho   railro     '  ore  ,      The 

railro    ;,  crossir  is  curving,    md 

this   curva  continues  after   ©aseing  the  crossing.  :rve  of  the 

railroad  is  _-■-  definite  curve  of   the 

track,   beginning  north  of  the  crossir  continuing   to  the  east 

south  Of  the  crossing,     The  railroad  ci    I  at  at   this 

point  is  a  tingle  track*  with  plsnkino  along  the  rail* 
creasing.     The  &ilentovn  Seed   iron  the  east  to  thy  west,   dips 
sosae  21  feet  to  the  crossing  and  then  proceeding  westw*rdly  goes 


up  a  hill  to  the  right.  Pictures  were  introduced  into  evidence 
showing  how  far  a  train  could  be  seen  by  anyone  approaching  said 
crossing  from  the  east.  The  pictures  were  taken  in  the  middle  of 
the  gravel  road,  of  the  crossing  and  were  from  distances  of  12,  25, 
35 •  50,  60,  75,  35  and  100  feet  from  the  east  or  north  rail  of  the 
railroad. 

The  testimony  of  Kaloh  Hatcher  as  to  speed  is  not  contradicted 
and  he  testified  that  when  he  reached  the  dip  in  the  road  east  of 
the  crossing,  he  was  traveling  30  miles  per   hour;  that  he  decreased 
his  speed  and  at  the  time  of  the  collision,  and  as  he  approached  the 
crossing,  he  was  traveling  at  about  20  miles  per  hour.   Hatcher's 
mother  and  his  wife  were  talking  about  general  matters  as  they 
approached  the  crossing.  Hatcher  testified  he  looked  ahead  and 
to  the  left  and  right  as  he  approached  the  crossing;  that  his 
wife  was  talking  to  his  mother  and  was  looking  ahead.  None  of 
the  occupants  of  the  car,  so  far  as  the  evidence  discloses,  saw 
the  train  before  it  struck  the  car,  and  did  not  hear  a  train  bell 
or  whistle.  The  train  struck  the  car  slightly  to  the  rear  of  center 
on  the  right  side,  and  hurled  it  into  an  open  ditch  on  the  west 
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si:!«  of  thct  tracks,     Th«  spe©d  of  tbm  tr-sw,    v.ith  di^sel  engine 
pull inn  tSt«  troia,    MM  about    6fi  fcjLLoa     ■:    ;:•■■..£.  -    Hatch**, 

.-her'a  aother,   a  iha  d&uQhtera  ^ar«  kill  iha 

collision.     The  engineer  aid  Ete>t   see  tha  car  until      iter  th« 
collision.     The  fir«a&n  saw  II  }usi  •  a  .lit  coco;;;,  bsfors  th® 

collision  «nd  CcJ  '  .  I  ..,  apply 

e»«ry«sney  air  brai:    .  .        fet  en^inoor  uiu  apply  tha   ...     i  ir 

brv.tk«*  and   th«   train   was  stopped  in    i&Cltt    two  train  lengths. 

fho   testiia.'ny  cr   the   *tnyin<-$i  I  ruin 

fix  th«  ape*?  .-  train  I 

it   ■  ;.. '-nto-wn  Crew  si  I    ,        I     -    <     "  -    .       '  >es 

Villi  .       »     w&llov  i  ci..d  .    I    i  g  for  the  railroad  <md 

his   testimony  was  s&inly  da  to  his  &sv#«tig«tlo»  '.  ntfHsamta  Mftdft 

/  hia,  _  m   I  .  .  ,•  uline 

Deahl  w«r«*  reporters  «ad  is  tauoy  raphe  r&  and  tot,  Li 
notes  tftd  transcription  of  testi.      ....      -urn  &•   ■  janq 

foreaen  for  the  railroad  at  th@  tiata  of  the  etcoide-nt.     Tbm  axpr&aa 
si«sseno!«r  on  th©  train,   Kalt«x   -hiis,   una  working   in  th<*  expreea  car, 
did  not  hear  any  whiatl**  or  b-«ll  and  only  fcn-  it   xng 

out   e>i    i-         r  ,  ■    C       .  ~n   ths  air  hr::d.<s;>  .  semcy  ^ent  ■■    . 

J&ei©s   Um   ffaajt  was  $  civil  ©ngiaoor  una  his  t^sti»c-ny  in  I    I      -e«ls 
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With       I  -     :Q*. 

d  vith  thi- 
est'  ..a,      1.  ..h« 

of  the  isp^ct.     3.  ...il®» 

per  htrur    ;s   it  fa?orc.«cWed  Ut*s  ere&sia    . 

t    1<  b9 

B  ity  tl»  -■:    -  .  hers 

ftfjy  bell  i  r  ki .;    ..-.  .... 

Ths--  or&fcesa^  railroad*  . 

BtttJNl   tfa»   V/,.1  I  ,-,«    die 

e&srgcmcy  tor.   .  r,   tast^ 

that  th©  ball  vas  rin,  .  Itftl 

blova,    tvo  long  bl&ate,   on«.>  .  lony.     ...  .      gwrold*   the 

,an  testified  that  thm 
rinyi?KJ«     Ch^ri-.  ia«R,    livia  I        U  11*      I  .  iientown 

■iny,   tvstii ..  ■  ,  .  . 

ing«        I    >  ,  -.  nehietle  for  b©tli  the  ry 

......  [      « 


- 

■ 

i 

■ 


..     .  ■      ny  of  a  number  of 

sell  or  Hki«  .  the 

train  a,  broached  the  ^iientown  Crossing.        r«      nd  $r«,  .-house, 

who  the  scan©  of  th<»  accddent  &  very  short  time  after 

the  accident  both  testified  th  it  they  he&jrd  no  whistle  or  heil9 

,     be  live*  feet  fross  the  eressing  testified. 

s  sitti  rd  n© 

vhictl*  .  feet 

-,  testified 
she  was  ir,  -  -         ,  -  casing,  but 

•;0  bell   ring! ••■•;.        rs. 
Steal  saw  the  Batcfee]  ••     John  Seal,   son  ol  S&&1, 

was  working  on  9  the  re       Pre      hi*   hone,  which  wa»  soae 

*H»t  fro  .  etcher  car  pees  and  corrobo- 

rates Hatcher  .  -  :    tike  train  in 

i'efcin,  arid  bfr&rd  it  til   do  sen   t.i  It  left   Fe&llU     iie  did 

net    beef  any  whittle  for    fc]  roeeino.  the  noise 

&J   i;.-..i-  crash,  and  vent  to   the  scene  el   the  accident,  I    the  request 

of  th©  conductor,  called  for  an  aabulance  and  tit*  sheriff.      Au-just 

.      in,)otti  who  lives  !  -    »|  the  cnrassi&g,   fe  ■  ir&in 

idli>  ,  ;ar  a  whistle  for  the  crossing 


.... 


' 


. 


■ 


i 


or   ■  .     .  Ifr«d  --'ir.  .        ,      .  .      _       tU, 

t.stifi  -    kdttita 

-'  ing  tel«vi  ■•      ,  \     . "'  . 

l«@rritt#   who  ltT«a  in     ©senjxsr..        ■      ,        Hit  I 

Lug  <suriaifta  in  I    .  .  ..rd 

...  -     -  -  ,  ><aXi 

riajlutj.     .  ha  hswrd  a©  ^fclatie  for  the  --ii« 
i'ohl^r,  who  liv  \  Ht  1 1  ......  i      ^lag# 

t«istifi  rt  r 

niX«  ftp  lln^nto'^  Zt  a  -      -  -  Lsil* 

for  the   8©»Mfe  -  .-,..,... 

for  this  cro-eslna  tw  or  thr  •.>-.-  til     ■  .  I  ii   t$t 

th«  Eosenbero  ..cr  .i   2$s»«*i      ,  kiati*  OF  I  all      £t«J    th« 

train  eiMMd  I  ores  Ci  .  . .  .      .     Jv*an  -  ,  an 

ye^rs,   and  (  ■.:,  .    1    ,    efeil4r 

SfaB  and  r,  itifiMI  ,        fcg&itt  or 

hft&r  th«  vhistla  eg  bell. 

Thare  was  MM  M  a       r   th» 

.    intilf  v.hw  t#*tlfi#d  Ihftt    ',.  -  .  >«      id 

adsdt  to  ."  r.  -wallow  ex  in  deix>siti.c  thfti 

the  vhistie  cvuk.    tuWI  b#sr*  W  Sh«  bell    l  .  . ,,    i&4  they 

net  hM  W&rd» 
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lie   the   testimony   of  thes*    i#£  ttteases  v»ae  .    ,    yet 

it  was   proper  testimony  and  it  wf.s   the   province   -  jury  to 

determine  the  weight   of   such  testiae&y. 

The    speed  of  the  train,    the   speed  -ji  the  automobile*    the 

-:  hy  of  t  •  ing,    the    jr&vel   road,   sod   the  railroad,   are 

not  in  <:icpute.      The  only  disputed  questions  is  or  not  the 

the 
whistle  mi  blown  for/ere«s4      ,      nether  the  bell  ^a^  ringing,   and 

vhetlier  or  not   the  driver    >i  -  ,  ,  .or 

the   accident   tfe  irieu  to    stop,   out   his   cur  slid  on  the  gravel. 

This   testimony         -  .ission  by  hatcher  at  trying  to  ct  sliding, 

was  by  Charles  C«  Stoner,    conductor  of  the  trui__,  Lter  feihite, 

the  express  nessenyor.      tfilliaa  Beat  ■   .,  .  stifled 

hatcher  said  at   ,,ne  point   he    didn't   ceo  the  train, 
said  he  didn't   see  it   in  tiiae  to  stop.      Hearers 

bleeding  and  seemed  dazed  and  in  shock.  This  testimony  of  ,- toner. 
White  &ttd  o-avars  raises  questions  o|  fact  to  be  considered  by  the 
jury. 

The  appeal   raises  the  questions   of  proot  of  negligence  on  the 
part  of  the  defendant,    alleges  contributory   negligence  of   the 
deceased,    and  conten       t      t   ...  SS  awarded  were  excessive. 


•f* 


■ 

- 
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The  necessity  that  the  plaintiff  prove  the  negligence  of  the 
defendant  railroad,  and  the  absence  of  contributory  negligence  on 
the  part  of  the  plaintiff's  intestate,  is  basic  to  any  negligence 
case  in  Illinois.  The  burden  of  this  proof  is  upon  the  plaintiff 
at  all  times  during  the  trial. 

Section  5&,  Chapter  114,  Illinois  Revised  Statutes,  requires 
that  the  railroad  maintain  the  so-called  "cross-buck*  signs  with 
the  lettering  "Railroad  Crossing"  or  "Look  Out  for  the  Cars",  at 
each  crossing,  except  in  cities  and  incorporated  towns.  As  to  this 
requirement,  there  is  no  question  in  this  case,  that  the  signs  were 
in  place  and  that  the  driver  of  the  automobile,  Ralph  Hatcher  saw 
the  signs. 

Section  59,  Chapter  114,  Illinois  Revised  Statutes,  requires 
the  railroad  to  cause  a  bell,  and  a  whistle  or  horn  to  be  placed 
and  kept  on  each  locomotive,  and  to  cause  the  same  to  be  rung  or 
sounded  by  the  engineer  or  fireman,  at  a  distance  of  at  least  eighty 
rods  from  the  place  where  the  railroad  crosses  or  intersects  any 
public  highway,  and  shall  be  kept  ringing  or  sounding  until  the  highway 
is  reached.  The  duty  thus  imposed  by  statute  requires  the  whistling 
or  ringing  to  begin  when  the  locomotive  is  eighty  rods  from  the 
crossing  and  shall  be  continued  until  the  train  reaches  the  crossing. 
Elgin.  J.&S.R.  Co.  v.  Lawlor.  132  Ill.App.  280,  affirmed  229  111.621.  The 


-9- 


ub  a»Ki 
■ 

rfoss 

. 

. 

>I  does 

9  eessoio  bao*xI 

aoqmi:    .  .  r  al 

II&rie  bns 


law  docs  not  requi.      I   both  signals  shall  b«  rung  or  sounded 
continuously  vdtitin  the  eighty  rod   li&it?*,  but  docs  require 
-  theu  shall  os  continue...  .   .-.drcicai.  v.  ^niQago  c 
S,I«;l»^o«j  261  ill.    .  33b;  sutler  v.  .liiinoic,  .traction.  xnc«f 
253  111.    .  133;   -■j.j.'1c-j;.L:  v.  uhicng^  -.-■  ...a.  y,   dp,  334  Iil# 

.  141,  Xha  failure  of  th^  railroad  to  gii      signals  ^ 
required  07  statute,  is  a  pri.     xia  case  of  negligence  •-•n  the 
raiiro.u.  .o^d.uc  -  ;y^o  ■■■:»  rj,  v.  ..■^,.;u>i<  103  XU« 
.  371. 

I  <->nd  that  the 

...  .  tint 

engineer  and  fireman  testify  positively  that  the  boll  1       ing 
and  .     ...      ...   hair  teati  »h  t   is 

corroborated  by  .      ceaaa,         .       ,  iles 

rs«  Willi     .   .  .  1 .    peeed  to  this 

in 
prcxi.  j»6  testiii. 

-rossiag,  rfhilo 
this  testimony  ia  negative,  it  is  adalssi  ...    rth. 

Actually  the  only  person  who  couic  peeitively  test! J  tag- 

lag  of  '.      _  cr  the  bl .  tie  la  t  ting 
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these  warning  devices.  All  the  others  could  only  testify  that 
they  either  heard  or  did  not  hear  the  bell  or  whistle.   If  these 
witnesses  who  testified  that  they  did  not  hear  the  bell  or  whistle, 
were  in  such  proximity  of  the  crossing  that  they  could  have  heard 
the  bell  or  whistle,  their  testimony  is  admissible  and  has  probative 
force  on  the  issue  as  to  whether  or  not  the  bell  was  rung  or  the 
whi3tle  sounded.  The  weight  or  credibility  of  this  testimony  is 
for  the  jury.  Cellini  v.  Elgin.  J.  &  B.  Ry.  Co..   5  111.  App.  2d  233, 
125  N.  E.  2d  315.  On  the  question  of  negligence  on  the  part  of  the 
railroad,  we  believe  there  is  sufficient  evidence  in  the  record  to 
present  a  question  of  fact  for  the  jury.  However,  even  if  the  jury 
holds  that  the  railroad  was  negligent  in  failing  to  give  the  proper 
signals  for  the  crossing,  it  still  is  not  sufficient  to  support  a 
verdict,  unless  the  plaintiff  also  proves  his  intestate  to  be  free  from 
contributory  negligence.  Two  essential  elements  must  be  proven  by 
the  plaintiff  by  a  fair  preponderance  of  the  evidence,  namely,  that 
the  defendant  was  negligent,  and  that  the  plaintiff's  intestate  was 
not  guilty  of  contributory  negligence.  Failure  to  prove  either  is 
fatal  to  the  plaintiff's  case. 

Tefendant  relies  upon  the  case  of  Tucker  v.  K.  Y.  C  &  St.L.R.R.  Co.. 
12  111.  2d  532,  contending  that  the  evidence,  taken  most  favorably  to 
the  plaintiff,  shows  that  the  plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  If  it  is  a  question  of  fact,  the 
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appellate  court  has  no  right  to  weigh  the  evidence.   If  it  presents 
a  question  of  law,  the  court  has  the  right  to  examine  the  evidence 
to  determine  whether,  as  a  matter  of  law,  there  is  any  evidence  in  the 
record  to  prove  the  essential  elements  of  the  case.  Robinson  v. 
Workman .  9  111.  2d  420;  Illinois  Central  Railroad  Co.,  v.  Oswald, 
333  111.  27C;  Tucker  v.  N.  Y.  C.  &  St.L.R.R.  Co..  12  111.  2d  532.   If 
the  plaintiff  failed  to  prove  due  care  and  caution  on  the  part  of  the 
plaintiff's  intestate,  a  motion  for  a  directed  verdict  in  favor  of  the 
defendant,  or  a  motion  for  judgment  notwithstanding  the  verdict  is 
proper.  In  the  case  of  Tucker  v.  N.Y.C.  &  St.L.R.R.  Co.  case,  the  court 
said:   "It  is  well  settled  that  railroad  crossings  are  dangerous  places, 
and  that  in  crossing  them  a  person  must  approach  the  track  with  a  degree 
of  care  proportionate  to  the  known  danger.  The  law  requires  that  the 
traveler  make  diligent  use  of  his  senses  of  sight  and  hearing  and 
exercise  care  commensurate  with  the  danger  to  be  anticipated.   (!?oudy 
v.  New  York,  Chicago  and  St.  Louis  Railroad  Co.  3$5  HI*  ^46; 
Provenzano  v.  Illinois  Central  Railroad  Co.  357  111.  192;  Greenwald  v. 
Baltimore  and  Ohio  Railroad  Co.  332  111.  627.)  Nor  does  the  law 
tolerate  the  absurdity  of  permitting  a  plaintiff  to  say  he  looked 
and  did  not  see  the  approaching  train,  when  had  he  looked  he  would 
have  seen  it.   (Dee  v.  City  of  Peru,  343  111.  36;  Greenwald  v.  Baltimore 
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and       :         ill  .,  Ult    S    ?i   J;olt   v.   Illinois  Central  B&llread 

Co.  31s  111.         •    .3ii.)     it  i..    tlc«   vrue,  as  plaintiff  cvntenoj,   tfeat 
there  say  be  factfi  such  as  obstructions  to  view  ci   distractions    tl  it 
sight  alslead  plaintiff,    without  ftis  fault,   or  excuse  •  failurt   to 
look  and  listan.     Gills  v.   Saw  York,  Jhioago  and      ..      .    i        ill  road 
Co.   342  111.   455;   Chicago  and  &lton        ilw     -  Co*   v.   i'earson,   164  111. 
380. *     In  tlatt   aaae,   ?uck«r  v<ds   therattgtU  liar  'with  th©  crossing, 

there  was  n  thing  in  the  evidence  to   show  anything  that  would 
tend  to  distract  or  confuse  the  plaintiff*   or  lull   him  into  s   false 
sense  of   safety.  continuing  s<iid:   *"Ihe 

only  question  is  whether  th   re    fas  any  obstruction  hi  en   would 

either  excuse  hie    failure   to  look,   cr  at   i«  *e  his 

assertion  that  he  looked  but  did  not   aaa  the  train."     &ad  t 
continuing  aaidi     "The  testimony  in    the  reeard  fails  tc   aba*  such 
obstruction. ■ 

In  the  et(M  of  C&rreli  v.   §UXa£*iaMaSSfcj  -    •      ■•  -»   *n 

defining   the  duty  on  the  part  of   the   plaiatifl    to  exercise  c-re  in 
crossing  ■   raiiro  uf    the  court  aaidj     "ii  duty  devolves  upon  porscaa 
about   to  cross  a   rallrca  |  track  to   take  proper  precaution  to  avoid 
accident,   to    he  en  th©  alert  for  possible  ste&jjear  and  not  recklessly 
to  go  unon  the  track,     Railroad  crossings  are  generally  recognised 
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to  b©  dangerous   places,  and  must  necessarily  be  approached  with 
the  amount   of  care     eoa&sitsur&te  with   the-  knovn  danger,   anc  when 
a  tr^v^ler  on  a  public  highway  fails  to  use  ordinary    precaution 
in  proceeding  over  a   railroad  crossing  the  general  knowledge  and 
experience  cf  mankind  condemns  such  conduct  as  negligence,      (F-rcvenzano 
v.   Illinois   Central  Hailrou-.l  Co.    357  111*    192;   Creen  .        iti&oz-e 

and  vhio  Kailroad  Co.    332    111,   6*7.)      One  who  has  an  unobstructed  view 
of   sn  approaching  train  is  not   justifies  in   closing  his  eye 
f  jilin  .  to   look,    or   in  crossing  a   nil]  r      .  >on  the  assumption 

it    t   a  bell  will  be  runa  or  a  v,hi  itle  sounded,      r,o  one   can  ^her© 

will   not   be  •  violation   pf  th#  law  or  Regit        .  the  I  t    -?n 

offer  such  assumption  as  an   excuse   for  failure  to  txsreiss  cara.      The 

considers  obnoxious   a  contention  to  the  efiect  that  .  . 

but   did  not  sec-   a  train  when   the  viaw  was  not   obstructed,   a:v:   s*feer«tf 
if  he  had  properly  exercised  his  sight,    be  smst  bote  e«ea  it.* 

The  case  of   Dee  v.   City  oi    doru.    343   111.    3o,    presents  questions 
anj  circumstances  analogous  to  the  instant   case.  >«9  in  this 

case,   the  decedent  was  not  the  driver,   but  was  •   passenger  in  an 
automobile.     Thore,   as  in  tfej  e(    the  driver  did  not   m  the 

the  court  in  tb«t  case  saidi      "It  is   tfee  duty  of  a  passenger  in 

to 
a  vehicle,   where  he  has  on  opportunity  to  le&jra  of    gauge*  Bftd/awid 

it,   to  warn   U 8  driver  of  such  vehiele  of  approach!  .    •,  he 
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has  no  right,  becou   toason  slsa  is  driving,  to  or- it  I      ilo 
and  prudent  efforts  on  his  -.wn  part  to  avoid  danger*   (Pi     v. 
Chicago   ity  Kail**?  Ca>«  264.  Hi.  246  J  ;"lynn  v,  .d*. .  caao  City 

Sailway  Co.  250  id.  4o0;  Eieag  v,      rk  central  and  Hudson  Sailw 

any 
Co.  Ill  ^.Y.  193.)   ..hen  there  is/evidence  before  the  jury  which, 

taken  with  its  rsassw  die  inferences  in  its  aspect  nest  favorable  to 
the  plaintiff,  tends  to  show  the  use       caro,  the  question  ©f 
due  care  is  one  for  the  jury.   ».h«ther  there  is   any  such  evidence  ia 
a  question  of  law." 

in  the  case  of  .-risks--  v«  Village  or  mirnhmaB  379  ill,  153,  the 
passenger  of  the  autoaobile  did  not  see  any  obstruction.  The  court 
in  passing  on  the  question  of  contributory  negligence  on  the  part 
of  the  passenger  in  the  automobile,  ssidt*  "It  is  true,  as  plaint if I 
maintains,  t  tributory  negligence  is  ordinarily  and  preeminent- 

ly a  question  oi  fast  to  b«  decided  by  a  jury.   ..contributory  negligence 
becomes,  hovev  r,  a  question  t      when  it  en  be  said  that  all 
reasonable  ainds  would  reach  the  conclusion,  under  a  particular 
factual  situation,  tb.it  the  fact;"  aid  not  establish  due  ears  and  caution 
on  the  port  oi  the  person  charged  therewith.   (Xhon&a  v.  buchanon,  35?  ill 
270;  Illinois  Central  Ssilresd  wo.  v.  oswaid,  331  ill.  270*)   In 
such  oases,  the  court  should  instruct  the  jury  to  render  a  verdict 
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for  the  defendants,      (Wilson  v.    Illinois  Central   Bailread  -o,   210 
111.   603.)     Considering   the  evidence  in  Its  aspects  xeoat   favorable 
to  the  plaintiff,   the  evidence  demonstrates  that  the  proximate  cause 

of  plaintiff's  injuries  Mat  the   negligence  of  jakuocyk,    the  driver 
of  thss  ctsr.     Titers   is  no  substantial  testimoiy  to  the  contrary." 

The  law  as  enunciated  in  the  above  cases  has  beea  stated  so 
many  tisaos  it  weald  only  encumber  the  record  tc  cit©  aero  caaes. 
The    law  in  Illinois   is  equally  settled,   that  where   there  is  any 
evidence  considered  in  the  light  Boot    iavor«bio    I  tiatiff* 

which  standing  alone   sad  taken  with  all   its  iaforeaooa  &n<i  deductions 
roost   favorable  to   the  plaintiff,    tends  to   prove  the  plaintiff's  case, 
a  saotion  for  a  directed  verdict,   or  a  Motion   for  judgment  notwith- 
standing   the  verdict   should   oe  denied. 

In  the  case   of   Jluidb  v.    '--eta,    ju^   j.11.    278*    ix   was  saids 
"Tho      bastion  of  contributory   negligence  is  erne   which  is  preeminently 
e   fact   for  t&O  ccnsi der - .tior;  si    i  jary.      It  cannot  be  defined  in 
exact  terms  end  unless  it   eon  it   the  action  ei    B  parses  is 

clearly  <-ind  palpably  negligent,    it  it  within  the  province  of   the 

court  to  substitute  its  judgaont   for  that  of  a  jury     hich  is   provided 
for  the  purpose  of  deciding  this  as  well  &«s  the  other  questions  in 
the  case."     I'h's  principle  km  approves)  in  the   ca3«^  of  ..onroe  v.. 
Illinois  Terminal  H.  Co.,.    34u   111.   .-.pp.    307;    bed^y  v.  Jenkins,    6   111. 
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App. 2d  57;  Hitter  v.  Hatteberp;.  14  111.  App.  2d  546;  Cloudman  v. 
Beffa,  7  111.  App.  2d  276;  C-enck  v.  McOeath.  9  111.  App.  2d  145; 
Trennert  v.  Coe,  4  111.  App.  2d  166. 

The  law  applicable  here  is  well  stated  in  the  case  of  Ritter  v. 
Hatteberr ,  14  111.  App.  2d  54&  at  page  554,  in  this  language:   "The 
question  of  contributory  negligence  is  one  which  is  preeminently  a 
fact  for  the  consideration  of  a  jury.  Blumb  v.  Gets,  366  111.  273, 
277.  The  question  of  due  care  is  always  a  question  of  fact  to  be 
submitted  to  a  jury  whenever  there  is  any  evidence  in  the  record 
which,  with  any  legitimate  inference  that  aay  reasonably  and  legally 
be  drawn  therefrom,  tends  to  show  the  exercise  of  due  care.  Thomas 
v.  Buchanan,  357  111.  270,  278.   It  becomes  a  question  of  law  only 
when  the  evidence  is  so  clearly  insufficient  to  establish  due  care 
that  all  reasonable  minds  would  reach  the  conclusion  that  there  was 
contributory  negligence.  Ziraldo  v.  V,.  J.  Lynch  Co.,  365  111.  197,  199; 
'■cManaman  v.  John s-"anvi lie  Corp.  400  111.  423,430." 

In  the  case  of  Cloudman  v.  3effa.  7  111.  App.  2d  276,  after  citing 
the  Blumb  v.  Getz  case,  the  court  said:   "Even  where  the  facts  are 
admitted  or  undisputed  but  where  a  difference  of  opinion  as  to 
the  inference  that  may  legitimately  be  drawn  from  them  exists,  the 
questions  of  negligence  and  contributory  negligence  ought  to  be 
submitted  to  the  jury,  -  it  is  primarily  for  the  jury  to  draw  the 
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(1939), 
inference:  Denny  v.  Goldblatt  Bros.,  Inc./  29S  111.  App.  325." 

The  plaintiff  cites  a  number  of  cases  which  are  not  appli- 
cable to  the  questions  in  this  case,  for  the  reason  that  they 
are  under  the  Federal  Employers'  Liability  Act.  Under  that  act, 
"contributory  negligence"  is  not  a  defense,  but  is  considered  by 
the  jury  only  in  assessing  damages. 

The  question  thus  presented  here  is  whether  the  evidence  as 
to  the  actions  of  the  decedent,  presents  a  question  of  fact  to 
be  determined  by  the  jury,  or  does  such  evidence,  standing  alone 
and  taken  with  all  its  inferences  and  deductions  most  favorable 
to  the  plaintiff  fail  to  show  due  care  and  caution  on  the  part  of 
the  plaintiff's  intestate. 

The  driver  of  the  car  admits  that  he  saw  the  cross-arms  at 
the  crossing  when  his  car  was  about  200  feet  from  the  railroad. 
He  estimates  his  speed  at  20  miles  per  hour.  The  pictures  intro- 
duced show  that  for  about  100  feet  or  more  the  gravel  road  is  curving 
to  the  left  and  to  the  crossing.  These  same  pictures  show  some  weeds 
and  foliage  which  obstructs  a  view  of  the  rails,  but  the  testimony 
shows  the  diesel  engine  stood  fourteen  feet  above  the  rails.  There 
are  some  trees  on  the  right  of  the  highway  which  obstruct  the  view  of 


-Id- 


.... 

trfw  asai:  'sain  &  8»di 

'.dao 

. 

i 

■ 
ae'uicroi  .Ti/orf  vq  <  ,a  aid  esj&ttilic- 

i  levsiji  worfe  baowb 

afcsew  »  -xo  oxij  o-:s   brt* 


the  tracks  to  the  north   fr..  ffl  feet  north  of   the  crossing. 

The  husband  and  driver,   d&lph  r  testified   his  wif«s  was  sitting 

in  the  middle   of  the   front  seat   and   looking  out    the  front   ox    the 
car.     The  little  girl,  Joan  batcher  testified  he*  mother  *  the) 

middle  of    the   front  seat   and  i«dkia         it    the  front.     Thy   only  etiv .  r 
eyewitness,    the  six  yc,r  •-!      bey4  I  cher,   testifi  to 

his  mother's  position  in  the  ca.r  but    did  not  testify  in   regard  to 
her  lookim?  out   the   front  oi   the  Cf*r«      It  was  a  warm,    suns)  r, 

ident   happened  about   3:3U  p«&«     The   t    .  iph 

Hatcher  and  the  boy  Gordon  catcher  was  to  the  effect  thftt   the 
decedent   Biafl   M&0  etcher  **»  talking  to  her  Both*?r-in-l<"W  ts  the 
80,1  od  the  crossing*     There  is  no  te<  thftt  anything  was 

oy  the  decedent  or  anyone  <*lse  to  the  driver  of   the  ear  about 
the  manner  in  which   he  ting  the?  autc.ohd  1-.   or  in  ■■ 

in  any  way. 

If  the  driver  of  the  car  cher  saw  the  cross-    <  is 

of  the  crossing  for  a  bo-  ■  ■   .  I ■■  .  sing  it  amst  be 

WMHBMd  that   the  decedent,   :iir.«.  &aft  batcher,   lookinj  out  tin  of 

the   car  title   caw  these  3ig,ns#   ana  knew  the  car  w&s 

railroad  crossing.     :  h&  was   talking  t«        I      . t her- in- law  -:;bout   general 
things.     Sfeefft   is  nothing  in  the   record  to  sIm  fe   she  said  anything 

or  did  anything  to  warn  the  driver  that  they  vera  approaching  •   Vftilxead 
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crossing.  In  fact,  the  only  testimony  of  the  three  eye-witnesses, 
as  to  the  conduct  of  the  decedent  is  that  she  was  talking  to  her 
mother-in-law  and  looking  out  the  front  of  the  ear.  There  is 
nothing  in  the  record  to  show  any  interference  with  her  view  of  the 
crossing,  the  signs  thereon,  and  for  at  least  200  feet  or  aore 
north  of  the  crossing.  There  is  nothing  in  the  record  to  show  any 
distraction  of  her  attention,  v/here  there  are  eyewitnesses  to  the 
happening,  no  presumptions  are  allowed,  and  the  testimony  of  the 
eyewitnesses  is  the  only  evidence  rermitted.  Here,  there  is  no  question 
of  fact  involved  and  the  testimony  of  the  husband  and  driver,  Ralph 
Hatcher,  and  the  two  children  nust  te  taken  as  true.  Taking  into 
consideration  all  of  these  facts,  as  presented  by  the  evidence,  was 
there  any  evidence,  standing  alone,  and  taken  with  all  its  inferences 
and  deductions  most  favorable  to  the  plaintiff,  which  would  tend  to 
show  that  the  plaintiff Ts  intestate  was  in  the  exercise  of  due  care  and 
caution  for  her  own  safety?  It  is  the  opinion  of  this  court  that  there 
was  none.  The  natter  thus  presented  is  a  matter  of  lav/  and  not  of  fact,  h 
And  being  a  raetter  of  law  it  is  the  duty  of  this  court  to  determine 
the  question  of  contributory  negligence.  It  is  not  enough  that  the 
railroad  may  have  been  negligent,  in  that  it  failed  to  blow  the 
whistle  or  failed  to  ring  the  bell.  It  may  have  been  negligent  in 
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permitting  the  weeds  and  bushes  to  grow  upon  its  right-of-way  to 
such  an  extent  that  the  view  of  the  tracks  was  obstructed.  The 
plaintiff's  intestate  must  also  have  exercised  due  care  and  caution 
for  her  own  safety,  and  according  to  this  record  she  failed  to  do 
anything  or  say  anything  in  the  exercise  of  due  care,  although  she 
could  see  the  crossing,  was  or  must  have  been  conscious  of  the  fact 
that  the  car  was  approaching  a  railroad  crossing,  and  as  a  normal 
person  recognized  the  inherent  danger  at  such  a  point. 

As  has  been  said  many  times,  it  is  difficult  to  make  a  hard  and 
fast  rule  that  will  apply  to  all  cases.  Each  case  must  rest  upon  its 
own  facts.   But  where  the  facts  are  ■undisputed  and  without  question, 
and  where  they  show  a  total  lack  of  any  act  on  the  part  of  the 
plaintiff's  intestate  to  have  boen  in  the  exercise  of  due  care  and 
caution  for  her  own  safety,  there  is  only  one  conclusion  and  that  is 
that  the  plaintiff  failed  to  prove  an  essential  and  vital  part  of  the 
plaintiff's  case,  namely  that  the  decedent  was  in  the  exercise  of  due 
care  and  caution  for  her  own  safety  at  the  time  of  the  accident.  This 
being  so  determined,  the  circuit  court  was  in  error  in  refusing  to 
direct  a  verdict  in  favor  of  defendant,  and  the  cause  is  reversed  for 
that  error . 


Reversed. 


Poeth,  P.  -J.  and  Carroll,  J.,  concur. 
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Appeal   from 
Circuit  Court 

Chris ticin  County, 


REYKOLLV,    J. 

This   is  an  appeal      r  i  order  of  the  Circuit  Court  of  Christian 

County,    Illinois,   dismissing  int   te  construe  the  will  of 

L«        xon,   defffttgedj  r  the*  Appointment  »i  a  trustee  to 

sell   the  reftl   estate  ei   said  decedent. 

Hovard  L.   •■■•axon  ,diwd  in  Florida   *a  Karen  30,   13:7,   leaving  a 


-1- 


r\ 


. 


■ 


will  i/ith  the  usual   provision  for  the  ..  of  his  just  debts 

and  fur.-  :  .s.      ffee  v.lll   left   all  the   r  „ur 

organisations,    as   J      .  i   .  ;  ■■  ■  v-  t.    ...    the  "rueteei   el 

.?d  Crocc,    twenty  per  cant,   to   th»  Stf  ■  rroli 

College,    of   ..aukesh:..,    .iisconsin,    twenty-:  cant.   t«  t  r    to«s 

of   the  Ualvation     r  .  rica  end  fch*   r-..  .  t. 

ndianu  Association    .1   spirit tfc&3 .1.:  ta   ...o.f  &ld„ 

Indiana*     She  will  named  the  ..aCerc-  lag  Company,  ox  .     n, 

Indiana,    U    BSttHSUlo?   an      .......  rustee. 

ro.uraph  So^r   {•_.  11  direct*  -of 

■   acres  in  Christian  County,    -iiinois,    la  the   following   languages 
"1  further  direct  that  ay  iaru  ei   appraxiJ  .ioroo  situated  in 

Christian  County,    Illinois    (Cuunty  n  _  or 

.    t  -de   (for   i  cription  see  abstract   row  in 

lag     I  .nking   .  .  )** 

The   v.i  ,U   •-         .  ■  in  Indiana,    «nd  the  defei 

•  .'u.li-a    d    ...  w.  .c  ,1.   r«    U  tar,    11  to 

probata  in  tJ  *tj      mrt  of  Christian  County,   Illinois,  a 

foreign  will  and  latter*  /.lion  with   will  annexed  were 

issrsed  ••.  .!.:...  It  t«  .»       dter  f  1 ..  ■.■.■•  ©ntory   itteludilfca; 

the  308  .icrv  ,  1  lalntiff 

filed  hi*   complaint  in    -  art   to  eeaetru* 

uint  a  traetee*   easing  the  s  executor^  .'..■--, 
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The  other  beneficiaries,  the  heirs  and  the  tenant  filed 
no  pleadings  in  the  cause  and  the  complaint  was  taken  as  con- 
fessed against  them  by  order  of  the  court.   One  Scott  Hoover, 
a  member  of  the  Christian  County  Circuit  Court  Bar  was 
appointed  as  Guardian  Ad  Litem  and  Trustee  Ad  Litem.  The 
court  then  took  the  cause  under  advisement,  and  on  December 
3,  1957,  allowed  the  motion  to  dismiss  and  ordered  that  the 
suit  be  dismissed.   The  order  of  the  court  dismissing  the 
complaint  gives  no  reason  for  the  dismissal. 

Originally  the  appeal  was  made  to  the  Supreme  Court  of 
Illinois,  and  on  motion  of  the  defendants-appellees,  the 
Supreme  Court  held  by  its  order  of  June  17,  195$,  that  the 
cause  had  been  wrongfully  appealed  to  that  court  and  ordered 
the  appeal  transferred  to  this  court. 

The  plaintiff  in  his  appeal  raises  eight  points.   1.  That  the 
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motion   to    strike  raised  a  rs  cf    faet4    wMefe  is  contrary  to 

the   law  M  set  fort.1  -etion  45,  Chapter  113,    Xllinoj 

tutes,  end  thct  the  heirs  ar  Lll 

I   contested  up  to  nlm  !  . 

Indiana,    its    -  .  -      i  -lifted  to  act   as  oxoc   .  Llaois, 

3,   The   :'.ovcr  to   sell    :•  :  }., 

does  not   confer  the  pm&i  .  .x  ©f  any 

other   perswfa      4.   The  plaintiff,      .  i    ti    i ..  r  , 

he-s  r>roj    .  ■•  . 

,  istrator  with  will   annex -a-  tc  apply    , 

court   for  :  tr:ction  of   the  will  and  the  appoint:..<..nt  of  tr 

to  sell  oad  carry  cwt   t  Lll*        .  I    the 

plaintiff,  tfec  Illinois  sdftifiistr&ter  with  will  annexed  li  :    -ar 

plaintiff  in  the  3uit.     7.    ha  earn  -      right  to  talon 

jri    r  jal  estate  merely  bee?-.  .    sale.      £,   The  county 

court  lies  no  jurisdiction  ov«r  I    the  lands  of   a  deco  .lent. 

The  first  point   raised,    namely  v..  ...   to   strifcc 

nev  00 tiers,    is  based  upon  the   1  ,  :  , 

Xlllatoii  I .  .;       ,   which  paroridOO  tJ  ■ -ct 

to  pleadinps  shall  point   out   specifically  the  defects  a  f, 

shall  ask    for  appr  relief,      iftkil*   it.   ia  tr  LoAO 

do  allepe   m  t»#    the  plaint:  :  an 
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sell  will  be  impli  is    fervor  from  the  direction  in  the  -.111  to 

sell,   which  does  not  State  who   is  to  sal  .lie,"     assuming  fch 

?*  quoteu  section  correctly   states  tl  :ii   fee    i 

it  affects   I  »£   the  pl&intlfi        .  rts  his  app*    1. 

If   there  is  no  potto?  in  the  Indiana  executor  to  sel  I  is  no 

power  in  the  111  in'.- i  r.iatrator  with  will   an»  11, 

The  fourth   point    in   the   olaintif f '  c  is  th  it   the  plaintiff t 

as  administrator  with  vj.ll  annoxoa,   has  preference  in 
all  of  the  estate  of  the  decedent  in  illinoi    ,         retien 
3,   Illinois    Revised  statutes  cited  in  rapport   of  this  point  i« 

\oral   statement  of  law,   najsely,   "The  executor  or  administrator 
with  will  annexed  I  ister  ail  of  the  toot  it«  Intostate 

estate  of   the  decedent.''      Nothing  is  said  about  i   r-.        action 

428  of   the  saiae  chapter  of  the  iit   only   recites  the  substitution 

of   the  administrator  in  this  st  r 

executor.      &gain    thore  is  not  nine  in  the  section  estebl I  a  pre- 

ference. 

The  fifth  pud  sixth    tointn  X 
considered  together.     The   xii\  -  jcdnlstrator  s*i1 

will  annexed,   under  which   will   the  exetftitor  is   required  to  convert 
land  into  aoney  and  ntfe*  distribution,  can  apply  to   the  court   for  a 
construction  of  the  will  and   the  appointment  of   a   tfsssti 
carry   out  provisiono  which  do  not  devolve  strictly  upon  him  as  such 
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adainifctraior,  i  ...'.'  tor 

vith  will  BtlUMKSSd  ..  i&tiff   xn    I 

this   contention  th  ,       7   111.    4 

Prackeltoa  ▼*  Sftate  p,  248  111,       ,    Peaa  v.  fogUr.   1         LI,  7$;       toff 
v.  I-.cOinn,   178  111.        ;     /~y-i  ;• ,.  ,  '  vrnun,    £8  111.   1S6|      ■Liccll. y>.    .-cott, 

3S  III.  -_  .    rfti  €ady.   171  111.  .  ».  kas     _  cas« 

the  Court  held  th  titers    I 

SfeSMtor  fca  ,  by  will, 

.  trator  with  will  ana 

const ru«u   fee     &  ,;    .       1    - :.■;-.     , 

1  Juary  elaase,  *»«  finds 

the  administrator  la  entitJ  ..i  of  the 

will  wa— aaaury  lor  a  ;..rop  icn                         .    ,     ?ut    .. 

court  xi  bill                               3sad. 

In  that   Coo                 iXX    ■                             .  i                                   .   iv           f        .a, 

the  teot-^lor  nouin.  :  •-  .......  ,            fessg 

declined  cud  >"x    I    d       I  ■  r:jxed, 

In  that    -  guters  t©                                              ,    the 

sstetta  Mat         -                     .  .  .      .                       La  of 

real  ait 
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The  case  held  that  the  appointment  of  a  trustee  to  sell  the  recti 
estate  was  proper.  The  Perm  v. Fqgler  case,  deals  only  with  bank 
stock,  which  is  r.rarscnalty,  but  that  court  did  hold  that  the 
administrator  with  will  annexed  had  ■  right  to  apply  to  a  court  of 
equity  for  the  appointment  of  a  trustee  to  carry  out  the  provisions 
of  the  will  which  do  not  strictly  devolve  upon  him  as  such  adminis- 
trator. The  case  of  St off  v.  McGinn.  178  111.  46,  also  states  the 
right  of  the  adslnistrcitor  with  will  annexed  to  apply  to  a  court  of 
equity  for  construction  of  the  will  and  for  the  appointment  of  a 
trustee  to  sell,  real  estate.  That  ce.se  goes  further  and  holds  that 
an  administrator  could  not  make  ft  sale  by  virtue  of  the  will,  but 
th  t  such  power  is  connected  with  •  personal  trust  and  confidence 
reposed  by  the  testator  in  the  executor,  and  without  the  aid  of  the 
court  the  administrator  with  will  annexed  could  not  sell  the  lands. 
The  other  casos  hold  to  si ail  r  views.  The  law  of  these  c.       ild 
make  the  plaintiff,  Hats  R.  Kleaia,  the  Illinois  ^cl:;inistrator .  with  will 
annexed  a  proper  plaintiff  for  audi  purpose. 

in  applying  these  last  cited  •&••*.  to  this  causy,  it  must  be 
remembered  that  under  '.ijainistration  of  ostatj.s,  an  administrator  does 
not  have  any  authority  to  soli  real  estate  of  an  estate,  except  where 
there  is  insufficient  personal  estate  to  pay  expenses  of  administration, 
claims  against  the  estate,  or  legacies  expressly  or  impliedly  charged 
by  the  decedent's  will  upon  his  real  estate,  Section  379,  Chapter  3, 
Illinois  Revised  statutes.   Seal  estate  descends  to  and  vests  in  the 
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heirs  upon  the  death  of  the  ancestor  subject  to  the  payment  of  deced- 
ent's debts  in  the  mode  prescribed  by  law,  and  an  administrator  takes 
no  title  thereto  either  real  or  equitable,  although  he  may  upon  a  de- 
ficiency of  personal  assets,  apply  to  the  court  for  a  decree  to  sell 
real  estate  for  the  payment  of  decedent's  debts.  In  re  Baker's  Sat ate. 
315  111.  App.  366.  An  administrator  or  executor  cannot  sell  real  estate 
owned  by  decedent  at  death  except  in  the  mode  pointed  out  by  Statute .    1 
In  re  Scheribel's  Estate.  340  111.  App.  23$.  Here   there  were  no  debts  \ 
unpaid,  the  personal  estate  was  sufficient  to  pay  all  debts,  »i«il  the  costs 
of  administration  had  been  assumed  by  the  Indiana  executor.  This  would 
leave  only  legacies  expressly  or  impliedly  charged  by  the  decedent's 
will  upon  his  real  estate,  as  a  basis  for  plaintiff's  bill  of  complaint, 
unless  we  can  hold  that  the  directions  in  paragraph  four  of  the  will, 
creates  a  duty  on  the  part  of  the  executor  or  administrator  to  sell  the 
real  estate.  While  the  will  bequeaths  to  the  named  beneficiaries,  the 
balance  of  the  estate,  including  the  real  estate  in  question,  there  is 
no  positive  direction  in  the  will  that  the  real  estate  be  charged  vdth 
the  bequests  as  required  in  the  Statute.  This  would  leave  only  the 
question  as  to  whether  the  will  created  a  duty  on  the  part  of  the  ex- 
ecutor or  administrator  to  sell  this  real  estate  and  convert  it  into 
money  for  the  payment  of  the  respective  shares  of  the  estate  set  forth 
in  the  will.  Assuming  that  the  will,  by  the  terms  of  Paragraph  Four 
does  create  such  a  duty  on  the  part  of  the  executor  or  administrator 
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with  will  annexed,  then  we  come  to  the  vital  questions  in  this  whole 
natter,  namely,  is  this  the  duty  of  the  Indiana  executor,  and  if  so, 
does  it  have  the  power  to  sell  real  estate  in  Illinois,  or,  because 
this  land  is  in  Illinois,  does  this  duty  devolve  upon  the  administrator 
with  will  annexed  in  Illinois?  Or,  stated  another  way,  since  there 
were  no  unpaid  debts,  and  the  personal  estate  was  sufficient  to  pay 
all  debts  and  costs  of  aministration,  did  the  will  pass  title  to  the 
four  beneficiaries  and  they  could  determine  when  and  upon  what  terms 
the  real  estate  should  be  sold? 

Section  425  of  Chapter  3,  Illinois  Revised  ,-tatutes  is  as  follows :- 
"'When  any  person  residing  outside  of  this  state  is  appointed  in  any 
other  state,  territory,  or  country  executor  of  the  will  or  administrator 
of  the  estate  Of  any  decedent  who  at  the  time  of  his  death  owned  real 
estate  or  any  interest  therein  within  this  state  and  letters  testament- 
ary or  of  administration  have  not  been  granted  on  the  estate  of  the 
decedent  in  this  state,  the  person  so  appointed  may  file  his  petition 
in  the  circuit  or  probate  court  of  the  county  in  which  the  real  estate 
or  the  greater  pert  thereof  may  lie,  for  the  sale  or  mortgage  of  the 
real  estate  or  interest  therein  for  any  of  the  purposes  for  which  a 
resident  executor  or  administrator  may  sell  or  mortgage  under  this  tct, 
or  for  such  other  purposes  as  the  court  which  issued  lettera  to  such 
person  may  direct.  The  circuit  or  probate  court  of  this  state  is 
authorized  to  grant  the  prayer  of  the  petition,"  By  the  tenas  of  this 
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section  of  the  statute,  if  there  had  been  administration  in  Illinois, 
the  Indiana  executor  had  the  right  to  apply  to  the  circuit  or  probate 
court  of  Christian  County,  for  authority  to  sell  this  real  estate. 
However,  this  authority  would  be  limited  to  those  acts  that  a  resident 
Illinois  executor  or  administrator  might  do,  to  sell  real  estate  of 
a  decedent.  Here,  however,  the  public  administrator  for  Christian 
County,  the  plaintiff  herein,  had  been  appointed  and  qualified  as 
administrator  with  will  annexed.  This  would  seem  to  terminate  the 
authority  of  the  Indiana  executor  so  far  as  the  sale  of  the  real  estate 
is  concerned,  and  vest  it  in  the  Illinois  administrator,  if  the  will 
by  it3  directions  for  sale  of  the  300  acres  of  real  estate  in  Illinois, 
imposed  a  duty  to  sell.  The  case  of  In  re  Sstate  of  Zverina.  323  111. 
App.  5&5»  is  somewhat  similar  to  this  case.  In  that  case,  Zverina 
died  intestate  at  Fort  Wayne,  Indiana.  Letters  of  administration  were 
issued  by  the  Superior  Court  of  Allen  County,  Indiana,  and  the  admin- 
istrators qualified  and  entered  upon  their  duties  as  such  administrat- 
ors. Zverina  owned  real  estate  in  Chicago,  and  John  T.  Dempsey, 
public  administrator  of  Cook  County,  filed  his  petition  for  adminis- 
tration of  the  estate  and  he  was  appointed  as  such  administrator. 
Three  claims  against  the  estate  of  Zverina  were  allowed  by  the 
Cook  County  Probate  Court.  The  administrators  of  Indiana,  filed  their 
petition  in  Probate  Court  of  Cook  County,  asking  that  Dempsey  be  dis- 
charged as  such  administrator,  and  in  that  case,  the  court  in  referring  to 
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Section  **25  of  the  Probate  Act,  said*   "It  will  be  noted  that  by  this 
section  a  non-resident  administrator  of  a  non-resident  decedent  is 
not  authorized  to  take  any  action  with  reference  to  real  estate  owned 
by  the  decedent  in  Illinois,  except  where  letters  of  administration 
have  not  been  granted  of  the  estate  in  this  state.  Ey  Section  274 
of  the  Probate  Act  (111.  Eev.  Stat.  19^3 »  Ch.  3  par.  428 {  Jones  111. 
Stats.  Ann.  110,525)  it  is  provided  that  if  a  non-resident  administrator 
comes  into  Illinois  before  the  appointtsent  of  an  Illinois  administrator, 
and  petitions  for  leave  to  sell  real  estate  of  the  non-resident  decedent, 
his  authority  to  act  is  limited  and  shall  continue  only  until  such  time 
as  a  resident  administrator  is  appointed.  And  upon  motion  the 
resident  administrator  shall  be  substituted  as  petitioner."  This  case 
has  not  been  overruled  or  modified. 

This  court  must  therefore  hold,  that  upon  the  appointment  of 
the  plaintiff  as  administrator  with  will  annexed  in  Christian  County, 
the  authority  of  the  Indiana  executor  insofar  as  the  sale  of  the  land 
of  the  decedent  in  Illinois  ceased,  and  any  authority  the  Indiana 
executor  may  have  had,  prior  to  the  appointment  of  the  plaintiff, 
became  the  authority  of  the  plaintiff.  We  must  further  hold  that  the 
plaintiff,  the  resident  administrator  Is  a  proper  plaintiff  In  this 
cause.  We  must  further  hold  that  there  is  a  certain  amount  of  ambiguity 
In  the  will  as  to  who  should  sell  the  real  estate,  and  that  the  complaint 
for  construction  of  the  will  was  proper.  That  the  title  did  not  pass 
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to  the  four  beneficiaries,  but  that  it  remained  for  the  executor 
in  Indiana,  or  the  administrator  in  Illinois  to  take  such  steps 
as  were  necessary  to  convert  the  land  into  cash  and  carry  out  the 
terms  of  the  will  so  far  as  distribution  among  the  beneficiaries. 

It  Is  not  necessary  to  discuss  the  other  points  raised  by  the 
plaintiff  in  his  appeal. 

The  motions  of  the  defendants,  taken  with  the  case  from  the 
Supreme  Court  are  overruled. 

The  motion  to  dismiss  should  have  been  overruled  and  it  was 
error  not  to  do  so.   The  cause  is  reversed  and  remanded  with 
directions  to  overrule  the  motion  to  dismiss  the  complaint  and 
to  proceed  in  accordance  with  the  views  expressed  herein. 

Reversed  and  remanded  with  directions, 

Roeth,  P.  J.  and  Carroll,  J.,  concur. 
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to  the  four  beneficiaries,  but  that  it  regained  fcr  the  e^cecui-r 
in  Indiana,  or  the  administrator  in  Iliinoi^  to  take  awtih   steps 
as  vere  necessary  to  convert  the  lend   into  i        carry  out  .  « 
terns  of  the  will  so  far  as  distribution  aaong  t      oiicie.ries. 

It  is  not  necessary  to  discuss  tit©  othsar  points  raised  by   the 
plaintiff  in  his  appeal. 

The  actions  of  the  defendants,  taken  with  ti;;  c^s*  iroui  the 
Supresue  Court  are  overruled. 

The  motion  to  dismiss  should  hive  been  overruled  and  the 
prayer  of  the  cciaploint  granted. 

Reversed  and  reaanded  with  directions. 

Eoeth,  P.  J.  and  Carroll,  J.,  concur. 


-14- 


1 

t  lo  xt 


b 


^7200 

GEORGE  BUTKOVICH, 

Appellant, 
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MARTIN  MALYSIAK  and  NELLIE  MALYSIAK, 
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APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  a  cement  and  masonry  contractor,  filed  a 
complaint  to  foreclose  a  mechanic's  lien  for  labor  performed 
and  material  furnished  in  making  certain  improvements  on  the 
home  of  defendants  located  at  4606  Deyo  Avenue,  Congress  Park, 
Illinois.   Defendants  filed  their  answer,  and  a  countercomplaint 
at  law  asking  damages  for  alleged  defective  performance  of  the 
work.   Issue  was  Joined  upon  the  filing  of  an  answer  by  plaintiff, 
and  thereafter  the  matter  was  referred  to  a  master  in  chancery. 
Subsequently  defendants  obtained  an  order  severing  the  chancery 
complaint  from  the  counterclaim  at  law,  and  enjoining  the  pro- 
ceedings in  chancery  until  a  final  determination  of  the  counter- 
complaint  at  law,  and  an  additional  order  transferring  the  cause 
from  the  chancery  to  the  law  side  of  the  ©ourt  for  trial,  on  the 
ground  that  defendants  would  otherwise  be  deprived  of  their 
right  to  trial  by  jury.  Trial  of  the  issues  under  the  counter** 
complaint  resulted  in  a  verdict  in  favor  of  defendants  in  the 
amount  of  $3800.00.  After  his  post-trial  motions  were  overruled, 
judgment  was  entered  on  the  verdict  and  plaintiff  appealed. 
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The  essential  facts  disclose  that  defendants,  owners 
of  a  frame  bungalow,  entered  into  a  written  contract  with  plaintiff 
wherein  he  agreed  to  construct  a  foundation  and  concrete  basement 
floor  under  defendant's  raised  house  for  the  stipulated  sura  of 
$1700.00,  of  which  $1000.00  was  paid,  either  when  the  contract 
was  signed  or  after  the  foundation  was  laid.   Plaintiff  was  to 
allow  sufficient  space  around  the  foundation  for  brick- veneering 
the  exterior  of  the  building  at  a  later  date,  when  defendants 
would  be  financially  able  to  pay  therefor.   When  the  foundation 
was  completed  and  the  building  lowered  thereon,  defendants 
complained  that  there  was  less  space  on  one  side  of  the  building 
than  on  the  other,  and  that  in  general  the  Job  had  not  been 
properly  done.   In  the  light  of  these  circumstances,  plaintiff 
then  offered  to  do  the  brick  veneering  at  the  special  and  reduced 
price  of  $1200.00,  whereupon  another  agreement  was  entered  into, 
by  the  terms  of  which  plaintiff  undertook  to  brick-veneer  the 
exterior  of  the  building.   Later  a  third  agreement  was  made 
for-  some  exterior  additional  work  such  as  the  construction  of 
front  stairs,  a  rear  porch,  windows,  etc.,  for  which  defendants 
were  to  pay  $522.00. 

When  the  Job  was  completed,  plaintiff  requested  payment 
of  the  balance  due  him.   Defendants  complained  that  the  concrete 
basement  floor  had  cracked, that  the  foundation  contained  numerous 
cracks,  that  water  was  leaking  into  the  basement,  that  the  back 
porch  leaked,  that  the  wood-supporting  pillars  in  the  basement 
were  cracked,  and  that  the  Job  as  a  whole  was  not  at  all  satis- 
factory.  An  additional  payment  of  $1500.00  was  made  at  the  time, 
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with  the  understanding  that  plaintiff  would  complete  the  work 
in  a  first-class  and  satisfactory  mannerB  and  that  he  would 
then  be  paid  the  balance .   The  memorandum  regarding  the  com- 
pletion of  the  work  was  contained  in  a  written  receipt  signed 
by  plaintiff.   The  countercomplaint  alleged  that  plaintiff  failed 
to  complete  the  Job  as  agreed,  and  that  he  did  not  cure  or  repair 
any  of  the  defects.. 

As  ground  for  reversal  it  is  urged  primarily  that  the 
verdict  was  against  the  manifest  weight  of  the  evidence.   The 
record  consists  of  over  1000  pages.   Approximately  fifteen 
witnesses  testified,  pro  and  con,  as  to  the  Improvements,  the 
materials  used,  the  claimed  defects  and  the  cost  of  curing  them. 
Much  of  the  evidence  is  conflicting,  but  there  is  no  dispute 
as  to  the  various  complaints  made  by  defendants  of  defects  in 
the  workmanship  and  of  the  faulty  material  used,  nor  of  the 
fact  that  cracks  in  the  foundation  wall,  in  the  basement  floor, 
in  the  pillars  and  in  the  brick  veneer  existed.   Plaintiff  admitted 
on  trial  that  he  had  agreed  to  complete  the  job  in  a  satisfactory 
manner  after  defendants  complained  of  various  defects.   He  testi- 
fied that  the  foundation  was  "green88  when  he  "stripped*1  it,  and 
when  asked  to  explain  the  meaning  of  the  phrase  "cement  being  green81 
he  said  that  "it  is  not  set  right  exactly.10   On  being  asked  whether, 
in  the  light  of  his  experience,  he  would  consider  it  proper  t©  set 
a  building  the  size  of  defendants'  home  on  a  foundation  that  had 
been  poured  one  day  previously,  he  stated  that,  in  general,  he 
would  not  do  so  because  '"you  couldn't  get  a  building  like  this 
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up  in  one  day,*1  but  it  was  his  position  that  "nothing  would  happen 
to  the  foundation*'  if  a  building  were  lowered  on  it  the  following 
day8  although  he  added  that  twenty-four  to  forty-eight  hours  are 
required  to  McureM  cement  and  that  concrete  does  not  reach  its 
maximum  strength  for  a  month  after  pouring.   He  admitted  that  he 
had  seen  a  crack  along  the  entire  center  of  the  basement  floor 
but  he  stated  that  it  was  not  present  immediately  following 
completion  of  the  Job'  he  also  admitted  that  there  were  cracks 
in  the  foundation  walls,  the  pillars  and  the  brick  veneer.   No 
evidence  was  offered  by  plaintiff  as  to  the  manner  in  which  these 
defects  could  be  cured,  but  Kenneth  Teuscher,  a  construction 
engineer  with  thirty  years0  experience,  called  as  a  witness  by 
defendants,  testified  that  the  defects  in  the  concrete  work  could 
not  be  remedied,  that  the  foundation  and  floor  would  have  to  be 
removed  and  repoured,  and  that  a  fair  and  reasonable  charge  for 
such  work  would  be  approximately  $?2Q0.00.  All  the  evidence 
pertaining  to  the  controverted  issues  were  submitted  to  the 
Jury,  and  their  findings  of  fact  should  not  be  disturbed  as 
being  against  the  manifest  weight  of  the  evidence,  unless  an 
opposite  conclusion  is  clearly  evident.   The  most  that  can  be 
said  on  behalf  of  plaintiff's  contention  is  that  there  are  some 
disputed  questions  of  fact  which  the  Jury  were  called  upon  to 
determine.   Numerous  decisions  in  this  State  enunciate  the  rule 
that  findings  of  fact  will  not  be  disturbed  by  the  reviewing 
court  unless  an  opposite  conclusion  is  clearly  evident.  Myers  v. 
Krajefska,  8  111.  2d  322°  Reese  v.  Laymon,  2  111.  2d  6l4;  Grlggas 
v.  Olauson,  6  111.  App.  2d  412;   Olin  Industries,  Inc.  v.  Wuellner, 
1  111.  App.  2d  467. 
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Plalntlff  complains  of  the  refusal  to  give  instructions 
numbered  14  and  15  relating  to  damages.   The  instructions  given 
with  reference  to  computing  the  measure  of  damages  were  substan- 
tially correct  and  covered  the  law  in  the  case.   Under  the  cir- 
cumstances we  do  not  think  the  refusal  of  the  trial  court  to 
include  plaintiff's  instructions  No.  14  and  No.  15  constituted 
error.   In  Hitter  v.  Hatteberg,  14  111.  App.  2d  548,  it  was 
held  that  it  is  sufficient  if  the  instructions,  taken  as  a 
series,  correctly  advise  the  Jury  as  to  the  law  applicable  to 
the  case. 

It  is  urged  by  plaintiff  that  the  chancellor  erred  in 
staying  the  proceedings  then  before  the  master,  pending  the 
trial  of  the  issues  under  defendants"  counterclaim.  Paragraph 
64  of  the  Civil  Practice  Act  (111.  Rev.  Stat.  1957.  ch.  110, 
par.  6k,    sec.  6k,    subsection  (1))  designates  the  manner  and  time 
in.which  the  parties  shall  file  their  demand  for  a  Jury.   In  the 
initfcat  proceeding  the  demand  for  a  Jury  trial  was  filed  by 
defendants  within  the  time  specified,  and  they  were  therefore 
entitled  t©  a  trial  by  Jury  on  the  issues  set  forth  in  their 
counterclaim.  Moreover^  the  record  fails  to  disclose  any 
objection  on  the  part  of  plaintiff,  at  any  time,  either  to  the 
severance  of  the  action  or  to  trial  by  Jury.  These  alleged 
errors  are  assigned  here  for  the  first  time.   It  is  a  familiar 
rule  of  law  that  matters  not  raised  or  presented  in  the  trial 
court  cannot  be  urged  for  the  first  time  in  a  court  of  review. 
People  ex  rel.  Lunn  v.  Chicago  Title  and  Trust  Co.,  409  111.  505; 
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Zimmerman  v.  Kennedy,  405  111.  306;  Oliver  v.  Retirement  Bd. 
of  Municipal  Employees,  311  111.  App.  38 j  Fraser  v.  Glass, 
311  111.  App.  336 j  Quinlan  k   Tyson,  Inc.  v.  National  Casualty 
Co.,  311  111.  App.  369. 

Plaintiff  feels  aggrieved  because  the  court  refused  to 
grant  his  motion  for  a  new  trial.   Under  the  Civil  Practice 
Act  (111.  Rev.  Stat.  1957.  ch.  110,  par.  68.1,  see.  68.1, 
subsection  (2))  it  is  required  that  a  motion  for  a  new  trial  be 
presented  to  the  trial  court.   Failure  to  file  and  present  such 
a  motion  and  obtain  a  ruling  thereon  constitutes  a  waiver  of  the 
right.   Fulford  v.  08Connor,  3  111.  2d  490;   Eckhardt  v.  Hickman, 
2  111.  2d  98. 

The  case  was  fairly  tried.   We  perceive  no  reason  for 
reversal;  accordingly,  the  judgment  of  the  Circuit  Court  Is 
affirmed. 

JUD&MENT  AFFIRMED. 

BRYANT  and  BURKE,  JJ.,  CONCUR. 
ABSTRACT  ONLY. 
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MRo  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 


This  is  an  appeal  from  a  judgment  entered  in  favor  of 
the  defendants  denying  the  plaintiffs'  claim  for  a  real  estate 
commission.   A  jury  trial  was  waived,  the  case  was  tried  by  the 
court8  and  the  Judgment  is  based  on  its  findings.   This  appeal 
is  prosecuted  upon  the  theory  that  the  finding  of  the  court  was 
contrary  to  the  manifest  weight  of  the  evidence.   It  therefore 
becomes  incumbent  upon  us  to  consider  not  only  what  are  the 
essential  elements  to  be  proved,  but  also  to  evaluate  the 
evidence  introduced. 

The  plaintiffs  are  Joseph  Korman,  hereafter  referred  to 
as  Korman,  and  Phillip  Kaatets,  hereafter  r#f@rred  to  as  Kasten. 
Collectively  they  will  be  referred  to  as  the  plaintiff  or 
plaintiffs.   The  defendants  are  Wanen  Catalpa  Apartments*  Inc., 
a  corporation,  hereafter  referred  to  as  the  corporation,  and 
Carl  P.  Wanen,  hereafter  referred  to  as  Wanen.   Collectively 
they  will  be  referred  to  as  the  defendant  or  defendants. 

Plaintiffs  alleged  they  were  real  estate  brokers.   They 
introduced  Into  evidence  their  respective  Illinois  and  Chicago 
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brokers*  licenses  for  the  year  In  which  these  transaction®  took 
place.   No  contrary  evidence  was  introduced,  and  the  status 
of  plaintiffs  as  real  estate  brokers  is  clearly  established. 

Plaintiffs  allege  they  were  employed  by  defendants  or  one 
of  them  to  procure  a  buyer  for  certain  real  estate.   Defendants 
deny  that  allegation.   There  is  no  attempt  to  prove  the  existence 
of  any  written  employment  contract.   This  raises  at  once  the 
legal  question  as  to  how  ma^  sucJa  a  ©@atra©t  be  determined.  It  Is  the 
law  in  Illinois  that  no  particular  form  is  required  for  such  a 
contract,  and  ordinarily  all  that  is  necessary  is  that  the  broker 
act  with  the  consent  of  the  principal,  whether  such  consent  is  given 
by  a  written  instrument,  orally,  or  by  Implication  from  ihe  conduct 
of  the  parties.   See  generally  5  I.  L.  P.  Brokers  section  22,  p.  50?; 
O'Dea  v.  Throm,  250  111.  App.  577  s  at  582. 

We  must  therefore  look  at  the  conduct  of  the  parties. 
Korman  called  defendant  Wanen.   Wanen  granted  Korman  an  appoint- 
ment.  Korman  went  to  see  Wanen.   They  talked  In  regard  to  the 
sale  of  the  premises  in  question.   Korman  asked  and  obtained  from 
Wanen  statements  relating  to  the  rent  of  the  premises,  including 
the  amount  that  had  been  paid  in  advance  and  held  as  security  for 
the  payment  of  the  rent.   Wanen  gave  Korman  statements  In  regard 
to  the  amount  that  the  purchaser  would  be  entitled  to  as  a  credit 
on  the  mortgage.   Wanen  gave  Korman  a  statement  showing  the  amounts 
payable  by  the  owner  each  month  on  the  building.   Wanen  caused  a 
statement  by  ills  certified  public  accountant  In  regard  to  the 
financing  of  that  building  to  be  delivered  to  Korman.   All  of 
these  statements  customarily  used  in  the  sale  of  real  estate  were 
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produced  at  the  trial  by  plaintiffs  and  introduced  into  evidence. 
Korman  took  Kasten  to  Wanen °s  house  to  me©t  hiso  and  explained  to 
Wanen  that  Kasten  was  a  co-broker,,  and  together  they  discussed  the 
questionsrelating  to  ^~e  sale  of  the  building,  and  at  that  meeting 
an  agreement  was  made  that  plaintiffs  would  accept  a  flat  commission 
of  $10,000  instead  of  computing  it  on  the  sale  price. 

Subsequently  at  plaintiffs"  requests,  Wanen  made  arrange- 
ments with  the  Janitor  for  plaintiffs  to  show  the  premises  to 
prospective  purchasers,  and  the  building  was  shown.   Later  Wanen 
had  numerous  telephone  conversations  with  Kormano  As  a  result 
of  said  telephone  conversations  on  two  occasions  Wanen  made 
appointments  at  his  lawyer8 s  office  with  Korman  and  people 
desiring  to  purchase  the  property  or  representatives  of  such 
people . 

This  course  of  conduct  among  the  parties,  which  is 
not  disputed,  shows  that  the  brokers  were  acting  with  the  consent 
of  their  principal  in  seeking  to  obtain  a  buyer. 

There  remains  the  question  as  t©  whether  plaintiffs 
have  performed  services  in  a  manner  which  would  entitle  them  to 
the  payment  of  a  commission.   The  statement  of  claim  does  not 
allege  that  a  contract  of  purchas©  was  signed,  but  that  a  buyer 
.  readys  willing,  and  able  to  buy  was  procured  by  plaintiffs,,   It 
is  the  law  In  Illinois  that  a  real  estat®  broker  has  earned  his 
commission  when  he  has  produced  a  purchaser  or  seller,  as  the 
case  may  be,  who  is  ready,  willing  and  able  to  buy  or  sell  on 
the  terms  stated  by  the  principal.   Camp  v.  Hollle.  332  111.  App. 


-4- 

60,  at  66;  Puaey  v.  Jarland,  224  111.  App.  35,  at  38.   It  is  no% 
necessary  that  the  principal  parties  enter  into  a  contract  to 
purchase  or  sell.   Fallen  r.  gamguth,  253  111.  App.  328,  at  331. 
The  broker  cannot  be  deprived  of  his  commission  by  the  principal's 
unwarranted  refusal  to  accept  the  proposed  customer  or  to  consummate 
the  transaction./,,  Purge  tt  v.  We  in  rank,  219  111.  App.  28,  at  31; 
tox   ▼»  Ryan,  240  111.  391.  The  test  of  readiness,  willingness,  and 
ability  is  whether  the  purchaser  has  agreed  to  purchase  the 
property,  and  whether  he  has  sufficient  funds  on  hand  or  is  able 
to  command  the  necessary  funds  with  which  to  complete  the  purchase. 
5  I.  L.  P.  Brokers  sections  78,  83»  84,  pp.  565,  584. 

Plaintiffs  produced  at  the  trial  as  their  Joint  buyers  of 
the  premises  Mr.  Maurice  Sampson  and  Mr.  Harry  Okun.   They  both 
testified  that  on  May  23rd  they  attended  a  meeting  for  the  purpose 
of  purchasing  the  premises.   As  to  their  capacity  to  buy,  Mr.  Sampson 
testified  that  on  the  date  in  question  he  had  $150,000  in  government 
bonds  and  a  substantial  bank  account  in  excess  of  $5,000.   Mr.  Okun 
testified  that,  in  addition  to  his  real  estate  holdings,  he  had  a 
bank  account  of  at  least  $35,000  on  the  date  in  question,  and  that 
he  and  Mr.  Sampson  had  a  commitment  for  a  mortgage  on  the  property 
of  approximately  $450,000.   Defendants  introduced  no  contrary  testi- 
mony as  to  the  financial  responsibility  of  the  two  purchasers.   The 
ability  of  the  purchasers  is  therefore  proved. 

Was  there  an  agreement  as  to  the  terms  of  the  sale  and 
a  compliance  therwith? 

There  is  no  dispute  among  the  parties  that,  as  between 
purchaser  and  seller,  this  was  to  be  a  cash  transaction  -  that  is, 
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the  seller  was  not  to  grant  any  credit  of  any  kind  or  nature  in 
relation  to  this  proceeding.   Either  the  existing  mortgage 
was  to  be  assumed  and  the  purchaser  credited  with  the  amount  due 
on  that  mortgages  or  the  purchaser  was  t©  place  a  new  mortgage 
on  the  property,  pay  off  the  existing  mortgage,  and  pay  the 
purchaser  the  balance  of  the  amount  in  cash.  As  we  have  here- 
tofore pointed  out,  the  seller  had  furnished  information  in  regard 
to  the  balance  due  on  the  existing  mortgage  and  the  credits  which 
had  been  established  for  the  purpose  of  paying  off  the  mortgage, 
all  of  which  were  not  essential  to  the  completion  of  the  trans- 
action, but  which  furnished  necessary  information  in  case  the 
purchaser  was  able  to  and  desired  to  avail  himself  of  the 
existing  mortgage.   A  commitment  for  a  mortgage  had  been  obtained 
by  the  buyers. 

The  seller  also  had  furnished  information  in  regard  to 
the  tenancy  of  the  premises  and  the  amount  of  money  which  he 
held  on  hand  as  security  for  the  payment  of  the  later  rent. 
Rent,  taxes,  insurance,  interest,  operating  expenses  such  as 
utilities,  and  the  cost  of  consumable  supplies  such  as  fuel  are  ao 
generally  prorated  from  the  date  of  delivery  of  the  consideration 
and  of  the  deed  that  in  the  absence  of  other  provisions  in  pre- 
liminary negotiations  they  may  be  assumed.   As  to  all  these 
collateral  terms  there  is  no  contention  of  disagreement.   The 
only  contention  is  that  such  terms  had  not  been  set  forth  in 
writing.   As  long  as  the  performance  is  not  based  on  a  signed 
contract,  that  is  not  controlling. 
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The  oaly  divergence  among  the  parties  as  to  terms  relates 
to  price.   Plaintiffs  insist  that  the  final  price  agreed  upon  was 
a  gross  price  of  $655*000  and  defendants  assert  that  the  only  price 
which  they  had  consented  to  was  a  net  price ,  which  was  $200,000 
before  the  fixed  commission  was  agreed  upon  and  always  $190,000 
thereafter.   It  is  to  be  noted  that  the  conflict  in  price  is  not  only 
as  to  the  amount,  but  as  to  an  entire  method  of  pricings  that  is, 
whether  it  was  a  gross  or  a  net  price. 

The  first  time  that  the  record  discloses  that  the  question 
of  price  was  mentioned  by  any  of  the  parties  to  the  litigation  is 
on  the  occasion  when  Korman,  after  making  an  appointment  with 
Wanen,  visited  him  at  Wanen's  home  and  talked  about  the  sale  of  the 
building.   Korman  says  that  Wanen  said  that,  if  he  could  get  $650,000 
for  the  place,  he  would  sell  it.   Wanen  says  that  on  that  occasion  he 
asked  $200,000  net. 

The  second  time  that  price  was  mentioned  by  either  of  the 
parties  was  on  the  occasion  when  Korman  took  Kasten  to  Wanen0 s 
home  and  introduced  him  as  a  co-broker.   Kasten  testified  that  on 
that  occasion  Wanen  first  told  him  the  price  was  $650,000,  and  that 
the  mortgage  was  approximately  $400,000,  and  that  Wanen  told  him 
that,  if  the  brokers  would  take  a  $10,000  commission,  Wanen  would 
reduce  the  price  to  $640,000.   Korman  says  that  Kasten  told  Wanen 
that,  if  they  could  get  the  property  for  sale  at  $640,000,  they  would 
be  willing  to  take  only  $10,000  for  their  commission.  Wanen  says 
that,  when  he  talked  with  Kasten  and  Korman  on  this  occasion,,  he 
said  he  wanted  $200,000  net,  but  that,  if  the  brokers  would  take 
$10,000  for  their  commission,  he  would  accept  $190,000  net. 
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The  third  conversation  of  any  of  the  parties  relating  to 
price  is  contained  in  the  testimony  of  Mr.  Roiter,  who  was  a 
defendant's  witness.   He  testified  that  Kasten  showed  him  the 
premises,  that  Korman  told  him  that  Wanen  wanted  $650,000  fos?  the 
property,  and  that  he,  Roiter,  offered  $640,000. 

The  fourth  time  price  is  mentioned  is  in  Korman 'a 
testimony  that  Wanen  told  him  that  he  had  corresponded  with  the 
Dollar  Savings  Bank  in  New  York  and  the  F.  H.  A.,  and  that  they 
wanted  additional  money  to  release  the  mortgage,  and  he  would  there- 
fore have  to  get  an  additional  $5,000,  or  a  total  of  $645,000.  Wanen 
corroborated  the  fact  that  he  had  written  to  the  bank  in  New  York 
that  held  the  mortgage,  but  says  that  the  only  price  ever  quoted 
was  $200,000  net,  or  $190,000  if  the  commission  were  only  $10,000. 

The  fifth  time  price  was  mentioned  Korman  testified  that, 
before  the  price  had  been  raised  to  $645,000,  Mr.  Roiter  left,  and 
he  had  left  a  check  with  his  son  for  $640,000  to  complete  the  pur- 
chase, and  after  the  price  was  increased  to  $645,000  no  further 
dealings  with  Roiter  were  held. 

The  sixth  time  price  was  mentioned  by  any  of  the  parties, 
Korman  testified  that  he  and  Kasten  showed  the  building  to  Maurice 
Sampson  and  Harry  Okun  and  priced  it  to  them  at  $645,000.   In  regard 
th   these  dealings  Mr.  Sampson  testified  that  Kasten  showed  him  the 
building  and  quoted  ifche  price  of  $645,000,  and  Mr.  Okun  testified 
that  the  price  at  which  the  building  was  submitted  was  $640,000. 

The  seventh  occasion  upon  which  price  was  mentioned, 
Korman  testified  that  Mr.  Sampson  and  Mr.  Okun  told  him  to  go  ahead 
and  make  a  deal  at  $645,000,  and  he  told  Wanen  that  he  had  an  offer 
for  $645,000,  and  that  Wanen  told  him  that  mayfe©  Irving  Jacobs, 
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Wanen' s  mortgage  broker,  would  want  something,  and  later  Wanen 
advised  Korman  that  the  price  would  be  $650,000  for  a  deal. 

The  eighth  time  price  was  mentioned,  Korman  testified  that 
he  had  talked  to  Mr.  Sampson  and  Mr.  Okun  in  his  office.   They  had 
authorized  him  to  make  an  offer  of  $650,000,  and  he  communicated 
that  to  Wanen,  Wanen  told  him  to  make  an  appointment  at  Wanen's 
lawyer's  office  and  to  bring  in  the  purchasers. 

The  ninth  time  that  the  record  discloses  that  price  was 
discussed  was  in  fulfillment  of  the  appointment  for  the  parties  to 
meet  at  Wanen's  lawyer's  office.   Present  at  that  meeting  were 
Korman,  Mr.  Sampson,  Mr.  Okun,  Wanen  and  Wanen's  lawyer.   Korman 
testified  that  at  that  time  and  place  Wanen  announced  that  the 
price  of  $650,000  was  not  sufficient,  and  he  wanted  another 
$5,000,  and  that  Korman  and  Mr.  Sampson  and  Mr.  Okun  walked  out. 
Mr.  Sampson  and  Mr.  Okun  both  corroborated  Korman  to  the  extent 
that  at  the  meeting  in  the  attorney's  office  Wanen  demanded  an 
additonal  $5,000,  and  that  they  walked  out.   Mr.  Sampson  testified 
that  the  price  originally  mentioned  in  the  lawyer's  office  was 
$645,000,  and  Mr.  Okun  said  that  it  was  $640,000.   Wanen  corroborated 
that  such  a  meeting  took  place.   He  said  that  he  told  them  the  prices 
faA&  always  been  $190,000  net,  and  he  "didn't  give  no  other  price 
for  nobody,*1  and  that  everybody  walked  out. 

The  tenth  occasion  on  which  there  is  evidence  that  the 
question  of  price  was  discussed  wag  when  Korman  testified  that  he 
again  talked  with  Mr.  Sampson  and  Mr.  Okun  and  then  called  Wanen 
and  told  him  that  now  he  had  an  offer  for  $655,000,  and  Wanen  had 


^ 
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repliedj  "This  time  it's  sure.   Make  the  appointment?  then  go 
over.;*  Korman  then  testified  that  he  made  the  appointment  for  the 
next  day  in  Wanen's  lawyer's  office  at  2  o'clock  and  advised  all 
the  parties. 

The  eleventh  time  that  the  record  discloses  that  the 
question  of  price  was  mentioned  by  any  of  the  parties  was  at  the 
meeting  the  next  day.   There  is  no  dispute  that  those  attending 
the  meeting  were  Korman,  Wanens  Wanen's  lawyer,  Mr.  Sampson  and 
Mr.  Okun,  and  Mr.  Meyer  Rosen,  attorney  for  Mr.  Sampson  and  Mr. 
Okun.   Pour  people  testified  in  regard  to  what  transpired  at  that 
meeting  -  Korman,  Wanen,  Mr.  Sampson,  and  Mr.  Okun.   Korman  testi- 
fied that  Mr.  Rosen  started  to  draw  up  a  contract,  and  he  said  the 
price  Mis  now  $655pOOO,  yes.*1  Wanen  answered,  MYes.M  Mr.  Sampson's 
report  of  the  same  conversation  is  that  Mr.  Rosen  asked  Wanen  what 
the  price  of  the  building  was,  and  Wanen  said  it  was  $655,000.  Mr. 
Rosen  asked  if  the  mortgage  was  $447,000,  and  Wanen  said,  MThat  Is 
what  it  is."   Mr.  Okun ' s  report  ®f  this  conversation  is,   "Our  lawyer 
asked  Mr.  Wanen  what  the  price  was.   Mr.  Wanen  said,  '$655,000,' 
and  we  agreed  to  pay  $655,000  for  the  building.8   Wanen  does 
not  deny  that  he  was  asked  whether  the  price  was  $655,000,  and 
that  he  answered,  "Yes."   Immediately  following  this  conversation, 
with  the  same  persons  present,  Korman  reports,  after  preliminary 
computations  were  made  in  regard  to  how  the  credits  would  be 
applied,  Wanen  then  said  that  he  would  like  to  know  if  he  was  going 
to  get  $190,000  for  himself.   Mr.  Sampson's  report  of  that  incident 
is  that,  after  the  figures  were  beiug  computed,  Wanen  inquired  how  much 
he  was  going  to  get  out  of  the  deal,  and  Mr.  Rosen  replied  it 
was  about  $160,000,  and  that  Wanen  then  said  he  wanted  $190,000. 
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Mr.  Qkun's  report  of  the  second  incident  is  that,  after  Wanen  had 
said  the  price  was  $655,000,  all  of  a  sudden  there  was  a  pull  back, 
and  there  was  a  change  in  the  price,  and  Wanen  backed  away  and  said 
he  wanted  $190,000,   Wanen1 s  report  of  this  moment  Is  that,  after 
everyone  had  told  wall  kind  of  goofy  numbers,011   he  told  them  that 
his  price  was  still  $190,000  net  and  that  he  had  never  quoted 
a  gross  price  to  any  of  the  buyers  or  brokers. 

This  evident  conflict  in  testimony  compels  the  evaluation 
of  its  probability  and  the  credibility  of  the  witnesses.   In  this 
testing  we  are  not  required  to  disregard  our  everyday  knowledge  of 
human  affairs.   The  vast  majority  of  sales  are  made  upon  agrossprife. 
Of  course  the  seller  is  always  interested  In  what  net  return  he 
will  get,  but  buyers  want  to  know  what  they  will  have  t©  pay  and 
expect  sellers  to  adjust  their  prices  in  accordance  with  the  net 
they  want  to  receive.   Therefore  prices  are  nearly  universally 
quoted  in  the  gross,, 

Korman,  Kasten,  and  Wanen  are  parties.   They  are  interested 
witnesses,  in  that  they  have  benefits  to  derive  from  the  termination 
of  this  lawsuit.   Kasten's  testimony  relates  only  to  the  preliminary 
negotiations  in  regard  to  price.   The  witnesses  Rolter,  Sampson, 
and  Okun  are  entirely  disinterested  witnesses  in  this  litigation. 
Its  outcome  cannot  in  any  way  affeet  any  interest  they  have.   It 
could  not  create  an  interest  in  behalf  of  Mr.  Sampson  and  Mr.  Okun 
in  the  property.   There  was  no  enforceable  contract  signed,  and 
Mr.  Roiter  apparently  has  long  since  ceased  to  have  any  interest  in 
the  property.   They  are  in  fact  probably  the  very  highest  type  of 
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witness  that  could  be  obtained.   Mr»  Sampson  and  Mr.  Okun  were 
present  eye-and-eanritnesses  of  what  transpired  in  Wanen' s 
lawyer's  office*   Their  credibility  is  not  impeached.   Therefore, 
when  Messrs,  Roiter,  Sampson,  and  Qkun  testified  that  their 
dealings  in  relation  to  this  property  were  dealings  in  gross 
figures  running  from  #640,000  to  $655,000,  that  testimony  carries 
great  weight.   Mr.  Sampson  and  Mr.  Okun  testified  that  they  were 
present  at  the  negotiations  and  that,  in  response  to  Mr.  Rosen, 
Wanen  indicated  that  the  price  was  $6558OQQ»   It  is  a  direct  state- 
ment of  fact  by  two  disinterested  witnesses.   Against  this  type 
of  evidence  we  have  only  the  evidence  of  defendant  Wanen.   His 
interest  is  clear. 

In  addition  to  the  customary  way  of  pricing,  the  repeated 
use  of  gross  pricing  figures  in  negotiation,  the  direct  statement 
of  disinterested  witnesses,  and  the  interest  of  defendant  Wanen, 
there  are  certain  inherent  discrepancies  in  Wanen's  testimony  which 
render  it  highly  Improbable.   He  admits  hit  wrote  to  the  Dollar 
Savings  Bank  re  the  release  of  his  mortgage.   He  does  not  deny  that 
he  found  out  that  there  would  be  additional  costs  in  such  a  release. 
He  only  affirms  that  the  price  was  always  |200,000  or  $19OOOO0  net 
to  himj  as  far  as  he  testifies,  that  was  neve!*  translated  into  a 
selling  prie@0   He  does  not  deny  that  he  inquired  from  Irving  Jacobs 
about  increased  costs  ©f  selling.   He  neither  affirms  or  denies 
that  the  price  was  increased,  but  contents  himself  with  the  same 
statement  relating  to  the  net  price.   When  the  first  meeting  of 
Wanen  and  the  prospective  purchasers  took  place,  and  disinterested 
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witnesses  said  he  asked  for  an  additional  $59000,  he  still  says 
the  only  price  ever  quoted  was  his  original  net  price  demand, 
although  he  makes  no  specific  denial  of  the  demand  for  the  extra 
amount  charged  to  him.   He  does  not  deny  the  conversation  with 
Mr.  Rosen  at  the  last  meeting  testified  to  by  disinterested 
witnesses,  but  contents  himself  by  saying  they  all  Mtold  all  kind 
of  goofy  numbers,1*  and  that  he  had  always  asked  $200,000  or 
$190,000  net.   These  and  other  inconsistencies  give  his  entire 
testimony  the  lack  of  candor  which  makes  it  highly  unbelievable. 

From  this  analysis  of  the  evidence  it  is  clear  to  us 
that  the  evidence  adduced  at  the  trial  heavily  preponderates  in 
favor  of  plaintiffs  on  the  only  basic  point  in  dispute,  which  is  the 
price  at  which  the  property  was  to  be  sold.   There  remains  for  us 
to  consider  whether  the  finding  is  so  contrary  to  the  manifest 
weight  of  the  evidence  that  we  are  compelled  to  reverse  the 
judgment  and  enter  Judgment  in  favor  of  plaintiffs.   We  are  not 
unmindful  of  the  fact  that  here  the  court  had  the  benefit  of  seeing 
these  witnesses  as  they  testified  and  observing  many  of  the  inci- 
dents of  trial  which  are  not  available  to  a  court  of  review.   This 
advantage  is  perhaps  In  part  counterbalanced  by  the  volume  of 
business  handled  and  the  rush  and  strain  under  which  trial  courts 
are  compelled  to  work.   Thus  «re  must  consider  that  troublesome 
question  as  to  what  is  manifest  weight  of  the  evidence. 

Clearly  if  there  is  substantial  evidence  in  fawx  ©f  the 
finding  of  the  court,  that  finding  must  be  sustained.   When  the 
only  testimony  supporting  defendant's  position  Is  that  of  defendant 
himself,  and  his  interest  is  ipso  facto  self-evident,  when  that 
testlnony  is  not  corroborated  in  any  way  either  by  direct  testimony 
or  any  circumstance  surrounding  the  transaction  involved,  when 
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that  testimony  is  in  every  important  point  explicitly  denied 
by  plaintiffs,  whose  interest  is  also  self-evident,  when 
every  disinterested  witness  contradicts  defendant  in  every 
critical  point  and  confirms  the  testimony  of  plaintiffs,  when 
defendant's  testimony  is  evasive  and  does  not  directly  deny 
the  testimony  of  plaintiffs  in  all  material  matters,  when  the 
conduct  of  defendant  denies  hia  spoken  words  in  regard  to 
collateral  matters,  when  the  testimony  of  defendant  sets  forth 
a  transaction  contrary  to  all  the  usual  customs  and  pratices  of 
such  transactions,  when  defendants  own  testimony  in  regard  to  acts 
of  his  which  would  confirm  that  the  transaction  was  carried  on  in 
the  usual  and  customary  manner  are  not  explained  In  the  light 
of  defendant's  general  testimony,  and  it  is  therefore  incon- 
sistent, if  not  conflicting,  we  are  compelled  to  feel  that 
there  is  no  substantial  evidence  which  warrants  a  finding  in  favor 
of  defendant  in  this  case,,   We  have  in  mind  the  phrases  usually 
used  in  regard  to  manifest  weight  of  the  evidence,  that  the 
courts  have  said  that  an  opposite  conclusion  must  be  clearly 
evident  or  that  the  finding  must  be  palpably  erroneous.   We 
believe  that  there  is  not  substantial  evidence  to  support  the 
finding  of  the  court,  and  that  it  is  palpably  erroneous,  and 
th#@pposite  conclusion  is  clearly  evident.   Bunton  v.  Illinois 
Cent.  R.  Co.,  15  111.  App.2&  3Hj   Grlggas  v.  Olauson,  6  111.  App. 
2d  412;  Borst  v.  Langsdale,  8  111.  App.2d  88 j   Thomas  v.  Smiths 
11  111,  App. 2d  310 j  Olln  Industries,  Inc.  ▼.  Wuellner,  1  111. 
App. 2d  267. 
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Defendant  Carl  P.  Wanen  is  president  of  corporate 
defendant  Wanen  Catalpa  Apartments,  Inc.   He  is  also  a 
director  of  the  corporation.   He  holds  2^4  shares  of  250 
shares  authorized.   His  wife  Lulu  E.  Wanen  holds  three  shares 
and  is  a  director  and  officer  of  the  corporation.   His  daughter 
Lois  Wanen,  now  Bloom,  holds  three  shares  of  the  stock  of  the 
corporation  and  is  secretary  and  treasurer  of  the  corporation. 
Thus  he,  his  wife,  and  his  daughter  are  all  the  stockholders, 
all  the  directors,  and  all  of  the  officers  of  the  corporation. 
The  corporation  owns  the  property  Involved  in  this  litigation 
at  the  corner  of  Rockwell  and  Catalpa.   Originally  it  was  owned 
by  the  original  defendant  Carl  Wanen  and  was  conveyed  to  the 
corporation  in  consideration  for  the  stock.   The  corporate 
by-laws  provide  that  the  president  shall  have  general  and 
active  management  of  the  business  of  the  corporation.   We 
believe  that,  when  Carl  Wanen  carried  on  negotiations  in 
regard  to  securing  a  purchaser  for  the  property  by  plaintiffs,  he 
was  not  only  acting  in  his  individual  capacity,  but  in  his  capacity 
as  president  .and  a  director  qf  the  corporation,,  which  holds  the 
title  t©  the  premises  involved.. 

It  has  been  urged  that  the  action  of  Carl  P.  Wanen  did 
not  bind  the  corporation.   It  is  to  be  borne  in  mind  that  the 
contract  sued  upon  herein  is  not  a  contract  for  the  sale  of  real 
estate  but  is  a  contract  for  the  services  of  plaintiffs  to 
secure  a  buyer  for  the  real  estate.   The  suit  is  based  upon 
services  allegedly  rendered.   It  is  fundamental  that  the  president 
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of  a  corporation  Is  vested  with  authority  to  carry  on  the 
ordinary  business  of  the  corporation.   Bloom  v.  Vehon,  341  111. 
200,  at  204;  Qulgley  v.  MacQueen  &  Go.,  321  111.  124,  at  12?. 
It  is  equally  fundamental  that,  if  the  president  of  the  corpora- 
tion carries  on  negotiations  with  apparemt  authority  to  bind 
the  corporation,  and  the  corporation  does  not  object  to  the 
president's  actions  in  that  regard,  then  the  corporation  is  bound 
by  the  authority  exercised  by  its  president.   This  rule  is  stated  in 
13  Am.  Jur. ,  Corporations,  section  890,  at  p.  8?0;   "*  *  *  (W)hen, 
in  the  usual  course  of  the  business  of  a  corporation,  an  officer 
*  *  *  is  held  out  by  the  corporation  or  has  been  permitted  to  act 
for  it  or  manage  its  affairs  in  such  a  way  as  to  justify  third 
persons  who  deal  with  him  in  inferring  or  assuming  that  he  is  doing 
an  act  or  making  a  contract  within  the  scope  of  his  authority,  the 
corporation  is  bound  thereby,  even  though  such  officer  or  agent 
has  not  the  actual  authority  from  the  corporation  to  do  such  an 
act  *  •  #e«»  The  case  of  Ryan  v.  Dun  lap,  1?  111.  40,  is  cited  as 
authority  for  that  proposition.   This  principle  also  Is  upheld 
In  Guaranty  Iron  &  Steel  Go.  v.  Ley den  et  al. ,  235  111.  App.  191, 
at  196,  and  in  Joy.  v.  Ditto,  Inc.,  356  111.  348,  at  357,  and  the 
same  principle  has  been  applied  in  regard  to  the  authority  of  a 
person  employing  another  to  sell  real  estate  to  a  man  who  is 
employed  as  the  manager  of  the  real  estate  department  of  an 
Insurance  company  in  Faulkner  v.  Victory  Mutual  Life  Ins.  Co., 
292  111.  App.  640,  a  memorandum  opinion  of  Gen.  No.  39»431»  where 
the  court  said;   ««#  #  #  ^v@n  though  defendant's  agent,  Dent,  did 
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not  have  actual  authority  to  employ  plaintiff  to  sell  the  pro- 
perty, the  defendant  Is  bound  by  the  apparent  authority  which  it 

knowingly  permitted  Dent  to  assume  and  exercise  to  the  same 

be 
extent  that  it  wouldAby  authority  actually  granted  ♦  ♦  #.» 

In  another  late  real  estate  commission  case  a  president  is 

presumed  to  have  authority  to  bind  the  corporation  in  the  absence 

of  any  evidence  to  the  contrary.   Levit  v.  Bowers,  2  111  App.2d 

343,  at  page  352. 

It  appears  to  be  equally  clear  that,  if  an  agent  acts 
without  the  proper  authority  of  the  corporation,  then  the 
agent  is  personally  liable.   Vulcan  Corp.  v.  Cobden  Machine  Works, 
336  111.  App.  394,  at  400.   The  point  Is  discussed  and  authorities 
reviewed  in  Lustig  v.  Hutchinson,  3^9  111.  App.  120,  124  et  seq. 

The  judgment  is  reversed  and  the  cause  is  remanded 
with  direction   to  enter  Judgment  against  the  defendants  in  the 
sum  of  $10,000. 

REVERSED  AND  REMANDED 
WITH  DIRECTION. 

FRIEND,  P.  J.  CONCURS. 

BURKE,  J.,  DISSENTS 

ABSTRACT  ONLY. 


OVER. 
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BURKE,  J.,  DISSENTING? 

The  trial  Judge  had  a  difficult  ease  to  decide.  A 
careful  reading  of  the  transcript  of  the  testimony  indicate 
an  irreconcilable  conflict  as  to  the  terms  under  which  the 
realty  was  submitted  by  the  defendants.   The  court  decided 
that  the  plaintiffs  failed  to  sustain  their  case  by  a  pre- 
ponderance of  the  evidence.   1  cannot  join  in  the  view  that 
the  Judgment,  of  the  trial  Judge  who  saif  and  heard  the 
witnesses  is  manifestly  against  the  weight  of  the  evidence. 
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General  No.  10205  Agenda  IT©.  1? 

Richard  Hilo  Isaacs  and  Iola  May  i 

Isaacs  Lane,  : 

: 
Plaint  iff>Appellants,   : 

: 
VI ,  :   appeal  from 

:   Circuit  Court 
Superior  Goal  Company,  a  corporation  :   Macoupin  County 


Defendant -Appellee. 

CARROLL,  J. 

Plaintiffs,  Richard  Kilo  Isaacs  and  Iola  May  Isaacs  Lane, 
brought  this  action  for  damages  allegedly  caused  by  a  subsidence  of* 
the  surface  of  their  farm  lands,  which  it  is  claimed,  resulted  from  the 
coal  mining  operations  of  defendant. 

The  Complaint,  filet:  November  1,  1955  and  subsequently 
amended,  in  substance,  alleges  that  plaintiffs  are  the  owners  of  a  $VH 
acre  farm  in  Macoupin  County;  that  they  have  had  an  interest  in  and 
occupied  said  farm  since  June  2,  1916$  that  prior  to  the  subsidence 
claimed,  the  premises  were  improved  with  a  dwelling  house  built  in  1927, 
which  had  plastered  walls,  substantial  cement  foundation,  operating 
doors  and  windows  and  a  safe,  efficient  chimney;  that  on  and  prior  to 
September  1,  195^»  defendant  was  engaged  in  mining  coal  underlying  the 
surface  of  said  premises  and  in  so  doing,  failed  to  leave  sufficient 
support  for  the  surface  and  as  a  result  thereof,  the  said  premises  were 
caused  to  sink,  drop  and  subside  a  distance  of  2  or  3  feetj  that  by 
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reason  of  the  subsidence,  the  aaid  dwelling  house  has  been  cracked, 
split  and  otherwise  damaged,  which  has  reduced  its  use  and  has  required 
the  expenditure  of  moneys  for  repairs j  anc5  that  the  310  acre  farm  has 
sunk  and  become  useless  for  farming  in  three  areas,  totaling  from  9  to 
10  acres. 

Defendant  denied  causing  the  subsidence  as  charged  in  the 
Complaint,  whereupon  the  issues  were  submitted  to  a  jury,  which  returned 
a  verdict  for  defendant.  Judgment  was  entered  on  the  verdict  and 
plaintiffs  have  appealed. 

Sne  of  the  contentions  made  by  plaintiffs,  Is  that  the 
trial  court  erroneously  permitted  defendant's  witnesses  to  testify  to 
conditions  on  the  farm  as  the  same  existec3  after  the  date  of  the  filing 
If  the  suit.  In  a  subsidence'  case,  the  plaintiff  may  not  recover 
damages  sustained  after  the  commencement  of  his  action.  K orris  v.  Saline 
County  Coal  Co.  211  111.  App.  178;  Savant  v.  Superior  Coal  Co.  5  111- 
App.  2d  109.  Under  this  rule,  plaintiffs  were  necessarily  restricted 
in  their  proof  of  damages  to  conditions  on  the  property  from  the  time  of 
the  alleged  subsidence  to  Koveraber  1,  1955*  the  date  upon  which  the 
suit  was  filed.  While  conceding  observance  of  such  rule  was  required  on 
their  part  In  this  case  plaintiffs  insist  that  It  was  enforced  only  as 
to  the  testimony  of  their  witnesses  and  was  ignored  as  far  as  defendant's 
evidence  is  concerned. 

On  this  point,  plaintiffs  make  the  general  assertion  that 
the  trial  court  allowed  all  of  defendant's  witnesses,  with  one  ex- 
ception, to  testify  to  conditions  observed  by  them  after  the  filing  of 
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auit  and  that  none  of  these  witnesses  testified  as  to  conditions 
existing  at  the  time  of  the  subsidence.  However,  our  attention  is 
drawn  only  to  the  testimony  of  the  witness,  linos  Waters,  which  it  Is 
suggested,  Illustrates  the  extent  to  which  the  time  element  was  dis- 
regarded by  witnesses  for  defendant.  This  witness,  who  stated  he  went 
on  the  Isaacs  farm  In  July,  1956,  to  stake  an  appraisal  thereof  in 
connection  with  plaintiffs*  application  for  a  loan,  gave  an  opinion  as 
to  the  value  of  the  farm  as  of  September,  195l<r.  The  abstract  discloses 
that  plaintiffs  did  nrt  object  to  this  witness1 s  testimony  aa  to  con- 
ditions he  observed  after  the  filing  of  the  suit  but  moved  only  to 
strike  the  value  given  beeause  of  failure  to  show  it  was  the  fair,  cash 
market  value  aa  of  the  time  the  witness  saw  the  property.  The  court 
properly  denied  such  motion.  Plaintiffs*  witnesses,  Collins  and 
Hoe en thai,  who  first  went  on  the  land  in  1957  and  1958  for  the  purpose 
of  appraising  same,  in  order  to  testify  at  the  trial,  described  con- 
ditions which  they  observed  and  then  gave  opinions  as  to  the  value  of 
the  farm  after  the  filing  of  the  suit.  Since  it  appears  that  the 
testimony  of  their  own  witnesses  was  not  confined  to  conditions  observed 
up  to  the  date  of  the  filing  of  the  suit,  plaintiffs  cannot  now  complain 
of  defendants  efforts  to  answer  or  rebut  such  testimony. 

Examination  of  the  record  discloses  that  in  each  instance 
where  it  is  claimed  the  court  admitted  evidence  offered  by  defendant 
aa  to  conditions  observed  after  November  1,  1955,  such  proof  was  in 


-3- 


■ 
si 

-alb  zmw  tfnean&Ia  assl#  »/W  tteltt*  **$»n3BtilXl  %bo*e.: 

■vq*     'ST' 

■esc ;  t*t9rfwe$q«F  lo   a  a  jwi": 

.4101  "Ja    JVS*" 

■ 

.     1«WBOC 
DM    Hi    ■*«£$"*    B6r  1«    not*. 

•1   erred* 
«1 


answer  to  evidence  Introduced  by  plaintiffs  covering  the  same  period 
of  time.  Furthermore,  the  defendant  could  not  know  the  nature  of  the 
subsidence  charged  against  it,  until  the  suit  was  brought.  Accordingly 
defendant  might  not  be  able  to  produce  witnesses  who  could  testify  to 
conditions  existing  before  the  suit  was  begun.  Hecessarlly  defendant 
must  call  witnesses  who  examined  the  property  after  the  nature  of  the 
alleged  daraageg  had  been  disclosed  to  It  by  the  Complaint.  For  this 
reason  alone,  the  testimony  of  such  witnesses  was  competent.  Sejtz  v. 
deal  Valley  Klnlng  Co.  11*9  111.  App.  8$. 

It  is  next  urged  that  the  admission  in  evidence  of  certain 
photographs  was  prejudicial  to  plaintiffs1  case.  All  of  the  photographs 
in  question  were  taken  subsequent  to  the  filing  of  the  suit  and  some  of 
them  during  the  trial.  The  basis  of  plaintiffs*  contention  on  this 
point,  is  that  the  photographs  constituted  evidence  and  that  no  Illinois 
case  holds  that  in  defending  a  subsidence  case,  the  defendant  e&n  intro- 
duce evidence  as  to  conditions  existing  on  the  day  of  the  trial. 
Plaintiffs,  however,  cite  no  case  in  which  it  has  been  held  that  photo- 
graphs taken  after  the  filing  of  the  suit  may  not  properly  be  admitted 
in  subsidence  cases. 

Photographs  which  illustrate  the  subject  matter  of  the 
testimony,  may  be  received  in  evidence  for  the  purpose  of  showing  a 
particular  situation,  explaining-  the  testimony  or  enabling  the  jury  to 
apply  the  testimony  more  intelligently  to  the  facts  shown.  Their  ad- 
mission is  a  matter  within  the  discretion  of  the  court.  J.L.P.  Evidence. 
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Sec.  231;  Smith  v.  Sanitary  niat.  260   111.  h$1l   Dept.  «g  Pub.  Works  v. 
Chi.  Title  &   Trust  Co.  J;C8  111.  I>1. 

Th©  photographs  show  the  portions  of  plaintiffs*  property 
involved,  which  were  the  house  and  three  areas  of  land  including  a  ditch, 
the  condition  of  which  was  in  dispute.  Plaintiff,  Richard  Isaacs  identi- 
fied the  photographs  of  the  house  and  stated  that  he  had  not  repaired 
it  and  that  its  condition  was  the  same  at  the  time  of  the  trial  as  in 
September,  195U.  This  witness  also  testified  to  the  same  effect  con- 
cerning the  general  condition  of  the  three  alleged  subsidence  areas,  k 
number  of  photographs  show  a  ditch  with  certain  vegetation  growing 
therein.  Plaintiffs*  witnesses  testified  that  there  was  no  growth  In 
the  said  ditch.  These  particular  photographs  were  admissible  for  im- 
peachment purposes.  Again  it  is  important  to  note  that  plaintiffs' 
witnesses  made  little,  if  any,  attempt  to  confine  their  testimony  to 
conditions  as  they  existed  from  September,  195>U  to  November  1,  195?. 
Aside  freea  the  house,  plaintiffs  claimed  subsidence  damage  to  three  areas 
of  their  310  acre  farm.  These  areas  contained  a  total  of  9  to  10  acres. 
The  testimony  of  the  witnesses  as  to  the  conditions  existing  in  these 
several  locations,  which  distinguished  the  same  from  the  remainder  of  the 
acreage,  would  appear  to  be  difficult  of  visualization  by  anyone  who  had 
not  seen  the  property.  It  Is  understandable  that  the  Jury  might  ex- 
perience a  slraillar  difficulty.  That  this  was  appreciated  by  the  trial 
court  is  evidenced  by  the  fact  that  the  photographs  were  permitted  to  go 
In  evidence  only  for  the  purpose  of  aiding  the  jury  in  understanding 
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the  testimony  of  the  witnesses  with  reference  to  the  areas  about  which 

they  testified,  :*e  think,  in  admitting  the  photographs,  the  trial  court 

remained  well  within  the  limits  of  Its  discretion  in  that  respect. 

Another  point  raised  Is  that  the  trial  court  erred  In 

instructing  the  jury  that  plaintiffs,  in  order  to  recover,  were  required 

to  prove  that  a  coal  mining;  subsidence  occured.  The  basis  asserted 

for  such  argument.  Is  that  because  of  defendant* s  duty  to  support  the 

surface,  it  had  the  burden  of  proving  that  a  subsidence  was  not  caused 

by  Its  mining  operations.  That  It  is  the  duty  of  the  mining  operator  to 

support  the  surface,  is  well  established  In  Illinois.  The  rule  with 

respect  thereto  is  concisely  .itatei  in  I.L.F.  I'lninp,  Oil  and  Ga§,3ec. 

is  follows: 

"Where  the  ownership  of,  or  rights  in  the  surface 
of,  land  is  in  one  person  and  the  ownership  of  the 
mineral  rights  In  such  land  Is  In  another,  the  law 
Is  well  established  In  Illinois  that  the  owner  of  the 
mineral  estate  is  under  an  absolute  duty  to  the  sur- 
face owner  to  support  the  surface,  for  a  breach  of 
which,  causing  damage  to  the  surface,  he  must,  In  the 
absence  of  a  specific  exemption  or  wai%'er,  respond  in 
damages,  regardless  of  the  care  used  by  the  owner  of 
the  mineral  estate  In  carrying  out  his  mining  opera- 
tions, and  even  though  he  has  used  the  most  approve. 
system  of  mining.'' 

It  Is  likewise  the  rule  that  where  it  is  shown  that  a  sub- 
sidence has  actually  occured,  the  act  of  removing  all  support  from  the 
superincumbent  soil  is,  prima  facie,  the  cause  of  such  subsidence. 
Wilms  v.  Jess,  9k   111.  ^64;  Savant  v.  Superior  Coal  Go.  Supra.  In  the 
latter  case,  the  court  said:   r:T&ere  was  jteroof  of  a  subsidence  (emphasis 
ours)  and  extensive  damage  to  the  house,  to  the  walls  thereof • < 
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This  proof  waa  sufficient  to  make  a  prima  facie  oase  of  subsidence  due 
to  the  removal  of  coal,*' 

If  plaintiffs*  theory  were  adopted,  the  only  proof  of  sub- 
sidence necessary  would  be  a  showing:  that  coal  was  removed  from  under 
the  surface  of  the  land.  We  find  no  authority  supporting  such  pro- 
position and  the  Complaint  was  apparently  not  drawn  en  such  theory. 
The  Complaint  charges  that  defendant.  In  its  mining  operation,  fa! 
to  leave  sufficient  support  under  the  surface  of  the  real  estate  and 
that,  as  a  proximate  result  thereof,  the  said  surface  was  caused  to 
subside.  The  occurence  of  a  subsidence  as  alleged  was  an  essential 
element  of  plaintiffs'  case.  The  elementary  principle,  that  a  plaintiff 
in  order  to  recover  must  prove  his  case  as  alleged  in  his  Complaint, 
applies  in  subsidm  ee  cases  the  same  as  in  other  actions.  Plaintiffs 
had  the  burden  of  proving  that  defendant  mined  under  their  land,  that 
such  mining  was  the  proximate  cause  of  the  subsidence  as  alleged  in 
the  Complaint  and  that  Sausages  tc  the  premises  have  resulted.  £8  C.J. 3. 
l;inoa  and  Hlnerals,  3ec.  278. 

Plaintiffs  finally  contend  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence.  As  our  courts  have  held  upon 
innumerable  ocoaaions,  the  verdict  of  a  jury  upon  questions  of  fact, 
should  not  be  disturbed  unless  the  same  appears  to  be  manifestly  and 
palpably  against  the  weight  of  the  evidence.  The  defendant  Introrv 
evidence  tending  to  show  that  there  was  no  subsidence  to  the  land  as 
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claimed  and  no  &M8ft£i  to  the  far®  or  dwelling  "house  as  a  result 
thereof.  Thus  the  question  as  to  whether  defendant's  raining  operations 
caused  plaintiffs'  lar;      .dslde  on  September  1,  195I*  was  one  of  fact 
for  the  jury.  Upon  a  careful  review  of  the  record,  we  are  unable  to  say 
that  its  verdict  was  contrary  to  the  manifest  weight  of  the  evidence. 

!?he  judgment  of  the  Circuit  "ourt  of  >'acoupin  County  is 
affirmed. 

Affirmed. 

Roeth,  P.  J.  and  Reynolds,  J.,  concur. 
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WINTER  &   HIRSCH,  INC., 

Plaintiff  below, 

v. 
CORNELIUS  REDMOND , 

Defendant  below, 
CAMPBELL  MOTORS8  INC. , 

Counter-plaintiff  below,  Appellee, 
i         v. 
CORNELIUS  REDMOND , 

Counter-defendant  below,  Appellant, 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  a  minor  from  a  Judgment  against 
him  in  favor  of  an  automobile  dealer,  for  damages  sustained 
by  the  dealer  because  the  minor  repudiated  an  automobile 
sale.   No  brief  was  filed  by  the  dealer. 

The  principal  question  is  the  effect  of  the  disaffirmance 
of  the  purchase  by  the  minor. 

On  February  15 »  1957?  Cornelius  Redmond,  twenty  year 
old  minor,  misrepresenting  his  age,  purchased  a  1955  convertible 
from  the  dealer, .Campbell  Motors,  Inc.,  using  his  1951  Buick 
as  a  down  payment,  and  executed  a  note  and  conditional  sales 
contract  for  the  balance  of  the  purchase  price.   The  dealer 
then  sold  the  sales  contract  to  Winter  and  Hirsch,  Inc.,  a 
finance  company.   Within  thirty  days  of  the  purchase,  the 
dealer  and  an  insurance  company  refused  to  make  repairs,  which  the 
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minor  claimed  were  covered  by  a  policy  of  insurance  included 
in  the  sale.1   Because  of  this  dispute  the  minor  refused  to 
make  any  payments  on  the  installment  contract,  and  the  auto- 
mobile was  repossessed  within  thirty  days  of  the  sale.   On 
May  16,  1957,  the  minor,  by  written  notice  to  the  dealer  and 
finance  company,   disaffirmed  his  purchase  and  requested  the 
dealer  to  return  his  1951  Bulck,  which  the  dealer  refused 
to  do. 

Judgment  by  confession,  in  favor  of  the  finance  company, 
was  entered  against  the  minor  purchaser.   With  leave  of  court 
to  appear  and  defend,  the  minor  filed  a  counterclaim  against 
the  dealer  for  conversion  of  his  down  payment  automobile.   The 
dealer  filed  a  cross-complaint  for  damages  against  the  minor, 
for  age  misrepresentations  made  at  the  time  of  the  sale.  The 
testimony  as  t©  the  dealer's  damages  included  sales  tax  of 
$37.06  and  sales  commission  of  $115.   There  was  no  evidence 
that  the  minor  did  not  intend  to  fulfill  his  undertaking  when  the 
sales  agreement  was  made. 

The  trial  court  vacated  the  confession  Judgment  against 
the  minor  and  dismissed  the  finance  company  suitj  entered 
judgment  for  $300,  the  value  of  the  minor's  automobile,  in 
favor  of  the  minor  and  against  the  dealer?  and  entered  judgment 
for  $300  in  favor  of  the  dealer  and  against  the  minor  for  the 
damages  sustained  by  the  dealer  as  a  result  of  the  repudiated 
sale.   The  appeal  is  from  the  $300  judgment  against  the 
minor. . 
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The  trial  court  properly  recognized  the  right  of  the 
minor  to  disaffirm  the  contract  and  to  recover  that  part  of 
the  purchase  price  which  had  been  paid.   (Hunter  v.  Ego If 
Motor  Co. ,  268  111.  App.  1  (1932).)  We  believe  the  court  was  in 
error  in  entering  a  Judgment  against  the  minor  for  the  damages 
sustained  by  the  dealer  in  making  the  sale.   The  minor,  in  the 
exercise  of  his  right  to  disaffirm  this  contracts  cannot  be 
held  liable  for  the  damage  suffered  by  the  dealer.   It  is  the 
rule  that,  except  for  necessaries,  he  may  disaffirm  the  contract 
and  recover  back  the  consideration  paid  by  him,  without  liability 
for  damages  such  as  are  claimed  here.   If  it  were  otherwise,  his 
right  of  disaffirmance  could  be  nullified,  as  is  attempted  here. 
Tyda  v.  Re iter- Schmidt ,  Inc.,  16  111.  App.  2d  370  (1958)? 
Fuller  v.  Pool,  258  111.  App.  513»  517  (1930) ;  Hunter  v. 
Ego If  Motor  Pp..  268  111.  App.  1  (1932). 

We  believe  the  instant  situation  comes  within  the  rule 
above  stated.   Therefore,  the  judgment  against  Cornelius 
Redmond  and  in  favor  of  Campbell  Motors,  Inc.,  be  and  it  is 
hereby  reversed. 

JUDGMENT  REVERSED. 

LEWE,   P.J.,  and  KILEY,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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ELI  ABRAM30N  and  ROSE  ABRAMSON,  ) 

) 
Appellees,      ) 


v. 

BRIARDALE  BUILDERS,  I] 
poration  of  Illinois, 


A  Cor- 


Appellant, 


fl 


) 


APPEAL  FROM 

MUNICIPAL  COURT 

OF  CHICAGO. 

r>  f\     t 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  sought  to  recover  $3500.00  which  they  had 
deposited  with  defendant,  the  seller,  as  earnest  money  on  the 
purchase  of  a  home  in  Lincolnwood,  Illinois.   The  sale  price 
was  $35 , 000. 00,  to  be  financed  partly  by  a  $24,000.00  mortgage 
loan  with  interest  at  five  and  one-half  per  cent,  and  the 
contract  provided  for  a  commission  charge  not  to  exceed  two 
per  cent.   Defendant  was  to  assist  In  obtaining  the  mortgage 
loan,  and  if  it  was  not  obtained  within  fifteen  days  from  the 
date  of  the  contract,  the  earnest  money  was  to  be  refunded  and 
the  agreement  canceled.   The  mortgage  loan  not  having  been 
consummated  within  the  time  limitation,  plaintiffs  demanded 
return  of  their  deposit.   Defendant  declared  a  forfeiture  thereof 
because  of  an  alleged  breach  by  plaintiffs,  whereupon  the  latter 
filed  suit  in  the  Municipal  Court.   Trial  by  the  court  and  Jury 
resulted  in  a  verdict  for  plaintiffs  for  $3000.00,  upon  which 
Judgment  was  entered.   Defendant's  motions  for  Judgment  not- 
withstanding the  verdict  and  for  a  new  trial,  made  within  the 
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thirty-day  limitation  provided  by  Municipal  Court  Rules 
and  statute,  were  denied.   After  the  expiration  of  thirty 
days,  plaintiffs  moved  for  judgment  non  obstante  veredicto, 
which  was  sustained,  and  judgment  was  entered  in  their  favor 
for  $3500.00.   Defendant  appeals  to  reverse  both  judgments. 

The  essenti&l  facts  disclose  that  in  August  1956 
defendant,  a  building  contractor,  had  available  for  sale  a 
completed  house  at  6866  North  Crawford  Avenue,  Lincolnwood, 
Illinois.   About  August  twentieth  of  that  year,  plaintiff,  Rose 
Abramson,  by  appointment  with  one  of  defendant's  officers,  saw 
the  house  and  arranged  to  have  her  husband  view  it.   Five  days  later 
the  Abramsons  entered  into  a  short  contract  to  purchase  it  for 
$35jOOO.OO,  and  deposited  $1500,00  as  earnest  money.   Later,  an 
additional  contract  was  prepared  covering  more  completely  the 
sale  and  purchase  of  the  property;  this  was  executed  by  the 
parties  on  either  September  12  or  13,  1956.   At  the  same  time 
plaintiffs  paid  defendant  an  additional  amount  of  $2000.00, 
making  a  total  earnest-money  deposit  of  $3500.00. 

The  second  contract  provided  that  defendant,  the  seller, 
would  use  its  best  efforts  to  procure  a  loan  for  plaintiffs 
in  an  amount  not  less  than  $24,000.00,  with  interest  not  to 
exceed  five  and  one-half  per  cent;  that  the  commission  charge 
was  not  to  exceed  two  per  cent*  and  that  if  the  loan  was  not 
secured  within  fifteen  days  from  the  date  of  the  contract,  it 
should  becoa©  null  and  void,  and  the  earnest  money  returned. 
Defendant  applied  for  a  loan  on  September  4,  1956  at  First  Federal 
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Savings  and  Loan  Associations  and  also  at  Percy  Wilson  Mortgage 
and  Finance  Corporation  on  September  6,  1956.   On  September 
28,  1956  Isaac  Cooper,  one  of  defendant's  officers,  phoned 
Mrs.  Abramson  that  a  mortgage  loan  was  available  at  First 
Federal  Savings  Association  and  asked  her  to  go  there  with 
her  husband.   When  she  objected  to  the  two  and  one-half  per 
cent  commission  required  by  the  loan  association,  Cooper  stated 
that  defendant  would  absorb  one  per  cent  of  it.   The  mortgage 
statement  was  received  in  evidence,  showing  a  proposed  loan  of 
$24,000.00,  payable  in  twenty  years,  with  interest  at  five  and 
one-half  per  cent;  a  commission  charge  of  two  and  one-half  per 
cent  was  provided. 

On  October  1,  1956  plaintiffs  went  to  the  First  Federal 
Savings  Association  with  their  lawyer.   Both  the  Abramsons  testi- 
fied that  no  mortage  papers  had  been  prepared  for  signature,  that 
Carr,  the  loan  officer,  would  make  no  commitment  for  a  loan. 
Defendant  says  that  the  loan  application  at  Percy  Wilson  Company 
was  not  processed  to  completion  becjuase  plaintiffs  omitted  to 
furnish  requested  financial  statements,  and  that  accordingly  the 
application  filed  was  canceled.   However,  John  Fischer,  an 
appraiser  and  a  solicitor  for  Percy  Wilson  Company  at  the  time, 
interviewed  Mr.  Abramson  at  his  place  of  business,  filled  out 
the  loan  application,  which  was  signed,  and  advised  Abramson 
that,  since  he  was  self-employed,  a  financial  statement  was 
required;  Fischer  stated  that  it  was  not  furnished.   Defendant's 
Exhibit  1  indicates  that  "Personal  Financial  Statements"  were 
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filled out  by  Fischer  from  information  given  to  him  by  Abramson 
and  signed  by  both  plaintiffs.   He  testified  that  he  "believed" 
he  requested  a  further  financial  statement,  but  he  was  not  positive 
on  that  point.   Abramson,  on  his  part,  said  that  the  man  who  filled 
out  his  personal  financial  statement  wanted  information  about  his 
personal  affairs,  and  that  he  gave  him  "all  the  dope." 

Both  parties  agree,  as  they  did  on  trial  of  the  case, 
that  plaintiffs  deposited  $3500.00  as  earnest  money.   Thus,  the 
amount  of  money  recoverable  was  never  in  dispute;  rather,  the 
Issue  was  as  to  who  was  entitled  to  that  agreed  sum.   Consider- 
able evidence  was  adduced  upon  the  trial"  the  Jury  evidently 
concluded  that  plaintiffs  had  done  all  required  of  them  in  the 
way  of  co-operation  to  assist  in  obtaining  a  mortgage  loan,  and 
that  since  defendant  had  not  been  abl®   t©  procure  the  loan 
for  them  it  was  not  entitled  to  declare  a  forfeiture  of  the  con- 
tract and  to  retain  the  earnest  money.  We  would  not  be  justified 
in  holding  that  the  verdict  was  contrary  to  the  manifest  weight 
of  the  evidence,  as  defendant  claims. 

Defendant  argues  that,  since  the  undisputed  amount  of 
$3500.00  was  involved,  plaintiffs  were  entitled  to  that  amount  or 
to  nothing;  and  that  the  verdict  for  $3000.00  was  obviously  a  com- 
promise and  therefore  not  permissible  under  the  law.   It  cites 
cases  where  verdicts  were  without  basis  under  any  legitimate 
theory  or  interpretation  of  the  evidence  such  as  Selamakos  v.  Victory 
Ice  and  Ice  Cream  Co.,  246  111.  App.  178,  and  Conrad  Selpp 
Brewing  Co.  v.  Peck,  85  111.  App.  63?.   The  facts  in  those  cases 
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indlcate  that  the  Juries  rendered  capricious  and  arbitrary 

verdicts,  in  total  disregard  of  the  facts.   We  have  no  way 

of  definitely  ascertaining  by  means  of  the  record  why  the  jury 

returned  a  verdict  for  $3000.00,  when  $3500.00  was,  without 

contradiction,  the  amount  involved!  however,  defendant's  counsel, 

in  his  closing  argument  to  the  Jury,  stated  that  defendant  had, 

at  considerable  expense  and  inconvenience  to  itself,  brought 

into  court  certain  persons  as  its  witnesses,  and,  as  plaintlffsi 

counsel  suggest,  it  may  well  be  that  the  Jury  deducted  $500«00 

as  reimbursement  to  defendant. 

There  are  cases  in  this  State  holding  that  a  defendant  can- 
not complain  that  a  verdict  was  for  too  small  an  amount  or  for  a 
lessor  amount  than  plaintiff  sought.   Ryan  v.  Harty,  200  111.  App. 
4?0;  Shaffer  et  al.  v.  Natoma  Farm,  195  111.  App.  97;  George  v. 
Milllgan,  1?4  111.  App.  529$  Central  Trust  Co.  v.  Kuglin,  194  111. 
App.  294.   The  author  of  an  article  in  39  American  Jurisprudence, 
New  Trial,  Section  148,  states  that  "One  cannot  secure  a  new  trial 
upon  the  ground  that  his  opponent  ought  to  have  recovered  either 
a  greater  amount  or  nothing,"   citing  Ansonia  Foundry  Co.  v. 
Bethlehem  Steel  Co.,  98  Conn.  501,  120  A.  30?. 

Defendant  argues  that  plaintiffs  waived  the  fifteen-day 
limitation  of  the  agreement  pertaining  to  the  securing  of  a 
mortgage  because  they  went  to  one  of  the  mortgage  companies  at 
defendant's  request  after  the  expiration  of  the  fifteen-day 
period.   This,  we  think,  was  but  another  manifestation  on  their 
part  to  co-operate  in  securing  a  loan  and  should  not  be  construed 
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as  indicating  a  waiver  of  the  contract  provision. 

We  need  not  pass  on  defendant's  contention  that  plaintiffs' 
post-trial  motion  was  barred  by  lapse  of  time  under  Section  68.1 
(3)  of  the  Municipal  Court  Rules  and  Section  68.1  (3)  of  the 
Civil  Practice  Act  (111.  Rev.  Stat.,  ch.  110}  because  plaintiffs 
are  evidently  satisfied  to  accept  the  $3000.00  awarded  them  by 
the  Jury.   The  case  was  fairly  tried,  but  for  the  reasons  indicated 
the  Judgment  for  $3500.00,  entered  on  plaintiffs'  post-trial  motion, 
is  reversed,  and  the  cause  remanded  with  directions  to  re-instate 
the  Judgment  on  the  Jury's  verdict  of  $3000.00. 

JUDGMENT  FOR  $3500.00  REVERSED 
AND  CAUSE  REMANDED  WITH  DIREC- 
TIONS TO  RESTORE  THE  ORIGINAL 
JUDGMENT  FOR  $3000.00  IN  FAVOR 
OF  PLAINTIFFS. 

BRYANT  and  BURKE,  JJ. ,  CONCUR. 
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K.  M.  HARDEN  and  LUCY  M.  HARDEN, 

Plaintiffs-Appellants, 

v. 

VEGA  INDUSTRIES,  INC.,  a  corporation 
(formerly  San-Equip,  Ine«)o 

Defendant-Appellee. 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  decree  dismissing  plaintiffs' 
amended  complaint  for  want  of  equity.   The  cause  of  action  had 
been  referred  to  a  master  in  chancery.   The  master  had  prepared 
his  report,  and  objections  had  been  filed  thereto.   The  hearing 
before  the  court  had  been  upon  the  master's  report  and  the 
exceptions  thereto.   The  decree  therefore  provided  that  all 
the  exceptions  to  the  master's  report,  both  plaintiffs'  and 
defendant's  were  overruled,  and  the  master's  report  was  con- 
firmed and  approved  in  all  respects.   It  also  provided  that 
the  master's  fees  and  charges  were  taxed  as  costs  and  divided 
equally  between  plaintiffs  and  defendant,  and  Judgment  entered 
thereon.   Defendant  filed  a  cross-appeal  relating  to  the  costs 
taxed  against  it. 

Prior  to  December,  1950,  plaintiff  K.  M.  Harden  had 
become  the  iwner  of  all  the  capital  stock  of  Snap  Products 
Corporation^  an  Illinois  corporation.   This  corporation  was 
engaged  in  the  business  of  making  a  snap  washer  used  to  prevent 
leaks  in  faucets.   The  corporation  was  the  owner  of  the  patent 
on  the  snap  washer. 
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At  that  time  David  H.  Jaquith  was  the  president  of 
San-Equip,  Inc.,  a  New  York  corporation  with  offices  in 
Syracuse,  New  York.   K.  M.  Harden  was  in  ill  health  in  the 
summer  of  1950>  and  the  business  of  Snap  Products  Corporation, 
an  Illinois  corporation,  was  for  sale.  Jaquith  waa  looking 
for  an  additional  business  and  met  the  Hardens  through  a 
broker. 

Preliminary  negotiations  were  held  between  the  parties 
which  resulted  in  an  offer  being  made  on  January  8,  1951i  by 
San-Equip,  Inc.,  by  David  H.  Jaquith,  to  K.  M.  Harden,  sole  stock- 
holder of  Snap  Products  Corporation,  whereby  San-Equip  offered  to 
buy  all  of  the  stock  of  Snap  Products  Corporation  for  the  net  worth 
Inventory  of  that  company  plus  an  additional  amount  of  $20,000. 
That  offer  was  accepted  on  January  9,  1951*  by  K.  H.  Harden,  By 
January  19,  1951 >    the  net  worth  of  Snap  Products  Corporation  had 
been  determined  to  be  $5^»6?8.73,  a"d  on  that  day  San-Equip  paid 
the  sum  of  $74,678.73  to  Harden  in  full  payment  for  the  stock, 
and  the  Hardens  vacated  the  premises  used  by  Snap  Products  Cor- 
poration, on  Hubbard  Street  in  Chicago,  and  the  new  owner,  that 
is,  Sttn-Equip,  took  over  the  operation  of  that  business  on  that  day. 
Contemporaneously  on  January  19,  1951,  K.  M.  Harden,  the  retiring 
president  and  treasurer,  and  his  wife,  Lucy  M.  Harden,  the 
retiring  vice-president  and  secretary,  entered  into  a  contract 
with  Snap  Products  Corporation,  an  Illinois  corporation,  whereby  Snap 
Products  Corporation  agre*  to. employ  the  Hardens,  both  husband  andVitfe* 
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The  Hardens  were  to  be  available  for  consultation  and  to  perform 
such  services  in  connection  with  the  development,  manufacture, 
and  sale  of  the  products  of  Snap  Products  Corporation  as  might 
be  requested  by  the  company's  president  or  vice-president.   They 
were  not  to  be  precluded  from  other  work  or  engaging  in  other 
business,  but  they  were  not  to  discuss  with  any  person  any  trade 
secrets  which  they  possessed  in  regard  to  the  products  of  Snap 
Products  Corporation,  nor  should  they  act  as  officers  of  a  competing 
company.   "As  compensation  and  full  payment  for  the  performance 
of  their  duties  and  fulfilling  their  obligation,"  the  Hardens 
were  to  receive  the  aggregate  sum  of  $100,000.   No  payment  was  to 
be  made  on  such  aggregate  sum  in  any  calendar  year  in  which  the 
net  sales  were  $50,000  or  less,  and  the  contract  provided  a  schedule 
for  various  payments  when  the  net  sales  were  in  excess  of  $50,000, 
increasing  as  the  net  sales  increased. 

Substantially  all  of  the  assets  of  Snap  Products  Corpora- 
tion were  physically  moved  to  Syracuse,  New  York,  where  San-Equip' s 
home  office  was  located.   This  transfer  of  assets  out  of  the  state 
of  Illinois  had  been  contemplated  in  the  negotiations  prior  to 
the  execution  of  the  purchase  and  contract.   Shortly  after  the 
closing  of  the  transactions  on  January  19,  1951,  the  Hardens 
moved  to  California. 

Soon  after  the  transfer  of  the  physical  assets  from  Illinois 
to  New  York,  San-Equip,  a  New  York  corporation,  was  advised  that  it 
was  not  desirable  to  operate  Snap  Products  Corporation  business 
in  New  York  In  the  form  of  an  Illinois  corporation  as  its  wholly 
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owned  subsidiary.   San-Equip  had  a  wholly  owned  subsidiary 
New  York  corporation  available  in  the  Ardee  Corporation.   It  was 
not  actively  engaged  in  any  other  business.   San-Equip,  Inc.,  then 
proceeded  to  transfer  the  assets  and  liabilities  of  Snap  Products 
Corporation,  an  Illinois  corporation,  to  the  Ardee  Corporation,  a 
New  York  corporation,   The  Ardee  Corporation  then  changed  its 
name  to  Snap  Products  Corporation,  and  this  Snap  Products  Corpora- 
tion, a  New  York  corporation,  was  a  wholly  owned  subsidiary  of  San~ 
Equip,  Inc.,  as  Snap  Products  Corporation,  an  Illinois  corporation, 
had  been. 

This  entire  transaction,  including  the  change  of  the 
name  of  the  Ardee  Corporation  to  Snap  Products  Corporation,  was 
completed  by  January  29,  1951,  ten  days  after  the  sale  of  the 
stock  in  Chicago. 

Plaintiffs  contend  that  their  contract  for  employment 
and  the  payment  of  $100,000  out  of  the  net  sales  of  Snap  Products 
Corporation,  an  Illinois  corporation,  when  said  sales  exceeded 
$50,000  per  year,  was  first  a  part  of  the  purchase  price,  and  was 
secondly  non-assignable,  and  that  the  transfer  of  the  assets  to 
Snap  Products  Corporation, a  New  York  corporation,  was  therefore 
void.   They  urge  that  Snap  Products  Corporation  and  San-Equip,  Inc., 
thereby  became  trustees  ex  maleficio  for  all  of  the  assets  of  Snap 
Products  Corporation,  an  Illinois  corporation,  for  the  benefit  of 
the  Hardens.   In  support  of  that  position  plaintiffs  assert  that 
they  had  no  notice  nor  knowledge  of  that  transfer  from  Snap  Products 
Corporation,  an  Illinois  corporation,  through  and  to  Snap  Products 
Corporation,  a  New  York  corporation. 
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If  it  should  be  thought  that  the  contract  of  employment 
1b  a  part  of  the  purchase  price,  there  was  no  definite  commitment 
to  ever  pay  the  Hardens  a  dime  under  the  contract  either  for 
services  or  as  additional  purchase  price.   Whatever  commitment 
was  made  was  predicated  upon  the  existence  of  a  certain  amount 
of  net  sales.   Therefore  there  could  be  no  definite  consideration 
for  the  purchase  of  the  stock  in  addition  to  the  price  paid  of 
$20,000  in  excess  of  the  net  worth. 

If  the  contract  was  a  personal  one  and  was  not  assignable 
because,  as  it  is  urged,  the  Hardens  wished  to  have  the  benefit 
of  the  particular  skills  of  the  person  to  whom  they  sold  their 
business  in  its  operation,  as  the  amount  to  be  received  under 
the  contract  would  somewhat  reflect  the  skill  of  the  purchaser 
and  hie  ability  to  bring  the  net  sales  above  $50,000  per  year, 
still  in  those  transfers  there  had  been  no  change  in  management, 
and  the  persons  who  were  at  this  point  in  control  of  Snap  Products 
Corporation  in  New  York  are  exactly  the  same  persons  to  whom  the 
Hardens  sold  Snap  Products  Corporation  of  Illinois.   If  the  actions 
of  San-Equip,  Inc.,  in  these  transfers  created  a  trusteeship 
ex  maleficlo,  it  was  completed  within  ten  days  after  the 
execution  of  the  sale  agreement.   If  it  was  not  created  at  that 
time,  then  the  subsequent  transaction  of  the  purchaser  in  regard 
to  the  management  would  not  involve  any  fiduciary  relation  to 
the  seller.   There  was  no  provision  in  the  contract  as  to  methods  to 
be  used  by  the  purchaser  in  operating  the  company  or  in  promoting 
sales. 
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From  January,  195 1»  Snap  Products  Corporation,  a  New  York 
corporation,  continued  to  operate  the  business  which  San-Equip 
and  Jaquith  had  obtained  from  Snap  Products  Corporation,  an 
Illinois  corporation,  by  the  purchase  of  the  Harden  stock.   On  the 
whole  it  was  a  successful  operation.   Net  sales  in  both  1951  and 
1952  were  in  excess  of  $50,000,  and  amounts  were  paid  to  the  Hardens 
under  the  contract.   The  sales  were  undoubtedly  greatly  augmented 
by  the  appearance  in  the  Readers  Digest  of  an  article  relating 
to  this  unique  washer.   The  possibility  of  this  article  being 
published  had  been  known  by  all  the  parties  at  the  time  of  the 
sale  of  the  stock  by  Harden.   However,  the  article  in  the  Readers 
Digest  also  called  attention  to  another  washer  which  achieved 
a  similar  result.   It  developed  that  the  mentioning  of  this 
second  washer  created  competition  in  the  unique  market  involved. 
That  second  washer  became  the  property  of  Kirkhlll  Rubber  Company, 
which  was  a  well-established  organization  operating  in  the  field 
with  a  substantial  sales  organization  and  financial  responsibility. 
The  price  of  the  competing  washer  was  also  reduced  substantially 
below  the  price  of  the  product  made  by  Snap  Products  Corporation. 
All  of  these  results  came  about  without  any  impetus  from  the 
management  of  Snap  Products  Corporation,  a  New  York  corporation. 

After  it  became  evident  that  the  effect  of  the  Readers 
Digest  article  in  stimulating  demand  was  waning  and  that  the  com- 
petition developing  was  serious,  Snap  Products  Corporation,  a 
New  York  corporation  operated  by  Jaquith  and  his  interests, 
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spent  considerable  sums  in  the  promotion  of  sales.  It  finally 
determined  that  in  its  opinion  the  money  being  expended  was 
not  producing  satisfactory  results  in  sales,  and  it  discon- 
tinued its  promotional  efforts  on  the  scale  which  it  had 
been  pursuing. 

San-Equip  and  Snap  Products  Corporation,  a  New  York 
corporation,  still  operating  through  Mr.  Jaquith,  determined 
in  the  early  summer  of  1952  to  make  efforts  to  find  a  purchaser 
during  the  summer  and  early  fall.   On  July  8,  1952,  Mr.  Jaquith 
by  letter  advised  Mr.  Harden  of  his  intention  and  offered  to  sell 
the  business  back  to  Mr.  Harden,  if  he  wished.  Jaquith,  after  a 
thorough  investigation  of  Harrison  Industries,  in  November, 
1952,  negotiated  a  sale  of  all  the  assets  of  Snap  Products 
Corporation  of  New  York  except  the  cash  to  Harrison  Industries. 
The  sale  was  entered  into  on  November  6th.   The  transfer  became 
effective  on  November  1?.  1952. 

On  November  24th,  Jaquith  advised  Harden  of  the  sale. 
Harden  did  not  object,  but  on  December  3»  1952,  wrote  that  he 
would  be  glad  to  cooperate  with  the  new  owners.   On  the  same 
day  Harden  wrote  to  Harrison  Industries,  offering  his  assistance* 
Harrison  later  requested  some  consulting  services  from  Harden 
pursuant  to  the  contract  of  January  19,  1951*  but  such  services, 
minor  as  they  were,  were  not  rendered.   After  December  3»  1952, 
Harden  was  in  frequent  contact  with  Harrison  Industries,  and 
Harrison  Industries  made  reports  to  Harden  in  regard  to  the  sales 
that  were  made.   Harrison  Industries  also  caused  to  be  incorporated 


an  Illinois  corporation  known  as  Snap  Products  Corporation,  and 

transferred  all  the  assets  which  Harrison  Industries  had  acquired 

from  Snap  Products  Corporation,  a  New  York  corporation,  to  this 

new  Illinois  corporation. 

The  business  of  the  original  Snap  Products  Corporation, 

an  Illinois  corporation,  the  stock  of  which  was  owned  by  K.  M. 

Harden  and  sold  to  San-Equip,  Inc.,  is  now  being  carried  on  by 

Snap  Products  Corporation,  an  Illinois  corporation  owned  by 

Harrison  Industries.   That  business  has  never  ceased. 

"Constructive  trusts  are  divided  into  two  classes;  one 
where  actual  fraud  is  considered  as  equitable  ground  for 
raising  the  trust,  and  the  other  consisting  of  those  cases  in 
which  the  existence  of  a  fiduciary  relation  and  the  subsequent 
abuse  of  the  confidence  reposed  is  sufficient  to  establish  the 
trust." 

Bremer  v.  Bremer,  411  111.  454,  at  457.   The  case  of  Ginsberg  v. 
Bull  Dog  Auto  Fire  Ins.  Assn.,  328  111.  571*  Involves  the  failure 
to  comply  with  the  assignment  provisions  of  an  insurance  contract. 
The  case  of  Harney  v.  Hellgrem,  322  111.  126,  involves  the  assign- 
ment of  a  contract  for  the  purchase  of  real  estate,  where  part  of 
the  consideration  was  to  be  in  the  form  of  notes  executed  by  cer- 
tain Individuals.   The  case  of  Arkansas  Valley  Smelting  Co.  v. 
Belden  Mining  Co.,  127  U.  S.  379,  Involves  the  assignability  of  a 
contract  where  the  goods  were  to  be  sold  upon  credit.   All  of  these 
cases  are  cited  by  plaintiff,  and  all  of  them  on  their  facts  are 
clearly  distinguishable  from  the  instant  case.   All  of  the  cases 

cite  the  famous  phrase  from  Lord  Denmans   MYou  have  the  right  to 
the  benefit  you  anticipate  from  the  character,  credit  and  substance 
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of  the  party  with  whom  you  contract.11   Even  if  the  facts  in  this 
case  involve  the  personal  reliance  on  the  people  with  whom 
plaintiffs  dealt,  that  is,  Mr.  Jaquith,  still,  the  transfer 
of  the  assets  from  Snap  Products  Corporation,  an  Illinois 
corporation,  to  Snap  Products  Corporation,  a  New  York  corpora- 
tion, both  controlled  and  owned  by  Mr.  Jaquith,  could  not  be  in 
violation  of  that  principle,  and  the  subsequent  transfer  to 
Harrison  Industries  and  to  the  second  Snap  Products  Corporation 
of  Illinois  was  consented  to  by  plaintiff. 

In  the  case  of  Fox  v.  Fox  Yalley  Trotting  Club,  8  111. 
2d  571i  there  was  involved  a  lease  relating  to  the  occupancy 
of  a  certain  tract  of  land  as  a  track  for  trotting  races,  and 
a  failure  to  use  the  land  for  that  purpose.   The  case  held  that  the 
lease  must  be  construed  that  the  lessee  was  to  conduct  his  racing 
meets  at  the  track  in  question.   Stoddard  v.  Illinois  Improvement 
Co.,  275  111.  199»  Involved  a  leas©  for  the  purpose  of  quarrying 
stone.   Daughetee  v.  Ohio  Oil  Co.,  263  111.  518,  involved  a 
situation  where  a  lessee  put  down  a  test  well  and  found  gas 
and  then  failed  to  exploit  it.   All  these  cases  are  clearly 
distinguishable  on  their  facts  from  the  instant  case,  in  that, 
here,  there  has  been  no  abandonment  of  the  operation  of  the 
business  of  the  corporation  which  was  sold. 

Here  the  obligation  of  defendant  under  the  contract  is 
merely  to  pay  a  certain  percentage  of  money  when  net  profits 
exceed  $50,000  per  year.   The  personal  obligation  was  on  behalf 
of  plaintiffs,  that  they  would  not  enter  into  a  competing  business. 
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The  findings  in  the  decree  that  plaintiffs  are  not  entitled  to 
the  relief  or  any  part  thereof  demanded  in  their  amended  com- 
plaint  and  the  amendment  thereto  is  justified.   The  order  and 
decree  dismissing  plaintiffs'  complaint  for  want  of  equity  is 
affirmed. 

There  remains  for  consideration  the  cross-complaint 
relating  to  the  master's  fees.   It  is  clearly  within  the  court's 
discretion  to  award  costs,   Smith-Hurd  111,  Rev.  St.,  Ch,  33» 
§18,  and  to  apportion  the  costs  between  the  parties  in  accordance 
with  the  Justice  and  equity  of  the  case.   Kaufman  v.  Wiener, 
169  111.  596,  at  606.   That  power  and  that  discretion  were  not 
abused  by  the  lower  court.   Therefore  the  cross-appeal  of 
defendant  that  the  costs  be  taxed  exclusively  against  plaintiffs 
is  denied,  and  that  portion  of  the  order  and  decree  is  affirmed, 

AFFIRMED. 


FRIEND,  P.J. ,  and  BURKE, 


W04 

LELAND- DAVID  ADVERTISING  INC.,    a         )        APPEAL  FROM 
corporation, 


v. 


5 

Appellee,    ) 
> 


FETTER  STORAGE  WAREHOUSE  GO. ,  a 
corporation, 


) 


Appellant.   J 


MUNICIPAL  COURT 
OF  CHICAGO. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sues  to  collect  for  television  advertising 
from  one  of  four  joint  purchasers.  After  a  trial  without  a  jury, 
the  court  entered  a  judgment  for  plaintiff  for  $2,221. 25» 
Defendant  appeals,, 

On  August  6,  195?,  defendant.  Fetter  Storage  Warehouse 
Co.,  and  three  other  storage  and  moving  corporations,  authorised 
plaintiff ,  in  writing,  to  purchase  TV  advertising  for  them, for 
a  period  of  twenty-six  weeks,  beginning  October  1,  1957.  ^he 
writing  detailed  the  time  and  length  of  the  "spots,"  the  purchase 
price,  weekly  payments  to  be  made  to  plaintiff,  and  a  cancella- 
tion option  effective  only  at  the  end  of  the  thirteenth  week. 

Plaintiff  purchased  the  television  time,  and  the 
advertising  commenced  October  1,  1957.   Defendant  paid  for  the 
first  week,  and  under  date  of  October  9,  1957,  sent  a  notice  of 
cancellation  because  of  dissatisfaction  with  time  allocations, 
and  also,  that  "the  whole  deal  was  not  for  me.   It  is  too  vague 
and  expensive  for  our  type  of  business  and  operation  In  Chicago.10 

Plaintiff's  complaint,  filed  December  k$   1957,  alleged 
a  written  contract,  performance,  and  the  notice  of  cancellation. 
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Defendant  answered  that  the  writing  of  August  6,  195?» 
was  not  a  contract  because  not  accepted  In  writing  by  plaintiff, 
and  that  It  was  a  continuing  severable  offer,  which  defendant 
cancelled  upon  learning  of  the  failure  of  plaintiff  to  perform 
in  accordance  with  its  terms.  The  set  forth  details  of  the 
performance  failures  are  primarily  directed  to  time  allocations 
and  nonobservance  of  weekly  alternating  spot  combinations,  all 
of  which,  it  is  alleged,  resulted  in  not  reaching  a  proper 
audience  group. 

Plaintiff's  evidence  showed  the  undisputed  offer  Joined 
in  by  defendant.  Plaintiff's  vice  president  testified  he  was 
present  when  the  writing  was  signed,  at  which  time  a  group  repre- 
sentative was  chosen,  in  accordance  with  the  offer,  who  conferred 
with  him  weekly  regarding  the  selection  of  time  period  available? 
that  he  purchased  time  on  WBKB-TV  for  the  four  corporations;  that 
the  advertising  continued  for  a  thirteen  week  period,  commencing 
October  1,  195?,  a*id  that,  defendant  paid  for  the  first  week  only, 
and  that  the  other  three  paid  in  full.   The  comptroller  of  WBKB-TY 
produced  the  station  log  for  the  period  in  question,  and  testified 
as  to  the  advertising  time  purchased  by  plaintiff,  as  required  by 
the  offer,  and  the  shows  on  which  it  appeared.   Defendant  offered 
no  evidence  and,  after  argument,  the  court  entered  judgment  for 
plaintiff. 

The  questions  presented  are;  whether  the  instrument  was 
a  contract  for  thirteen  weeks  or  a  severable  offer,  revocable  as 
to  any  portion  unperformed?  if  a  contract,  whether  plaintiff 
performed  its  obligations;  whether  the  "cancellation1111  was  valid? 
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whether  defendant's  answer  required  a  reply;  and  whether  defendant 

had  a  fair  trial. 

The  offer  In  writing,  not  signed  by  ©f feres, ripened 
into  a  binding  contract  on  both  parties  when  plaintiff  purchased 
the  TV  time.   Defendant  showed  knowledge  of  this  by  its  cancella- 
tion notice  of  October  9»  1957*     Therefore,  no  written  acceptance 
was  required  of  plaintiff.   It  was  an  acceptance  by  engaging  to 
perform,  in  a  way  which  would  bind  plaintiff  to  complete  it 
within  the  time  and  for  the  period  specified.   The  proof  showed 
actual  performance,  and  the  court  was  correct  in  finding  the 
writing  resulted  in  a  contract.   Star  Brewery  v,  Farniwprth, 
172  111.  247,250;  Plumb  ▼,  Campbell,  129  111.  101,  106;  12  I.L.P. 
210,  Contracts,  §38. 

This  was  not  a  contract  for  a  series  of  acts  to  be  done 
by  plaintiff,  or  not,  as  it  chose.   It  was  for  twenty-six  weeks, 
written  in  firm  thirteen  week  cycles.   It  also  provided!   "Contract 
is  cancellable  only  on  28  days  prior  written  notice  by  our 
authorized  representative  to  Leland  David  Advertising  Agency,  Inc., 
at  the  end  of  the  niiath  week  of  the  first  thirteen  week  cycle, M 
This  was  not  a  divisible  weekly  offer,  once  it  was  accepted.   It 
specified,  quite  clearly,  that  it  was  for  "firm  thirteen  week  cycles," 
and  plaintiff's  acceptance  of  the  offer  bound  it  to  perform.   There 
is  no  language  in  the  writing  which  contemplates  any  performance 
by  either  plaintiff  or  defendant  short  of  a  thirteen  week  cycle. 
This  is  understandable,  for  it  is  common  knowledge  that  advertising 
of  this  sort  requires  much  preliminary  planning  by  both  the 
advertiser  and  the  medium,,  The  question  of  whether  any  contract 
is  entire  or  several  must  depend  on  the  intention  of  the  parties, 


t©  be  ascertained  from  the  language  of  the  contract  and  the  subject 
matter  of  It.   If  It  appears  that  the  contract  is  to  be  performed 
as  a  whole,  it  ia  an  entire  contract.   Stanmeyer  v.  Davis,  321  111. 
App.  22?,  (1944). 

Defendant8  s  answer  did  not  require  a  reply  to  be  filed 
by  plaintiff.   The  answer  of  defendant,  as  amended,  was  a  detailed 
denial  that  plaintiff  performed  In  accordance  with  the  writing 
which  defendant  denied  was  a  contract.   The  attempted  cancella- 
tion was  incorporated  in  the  complaint,  and  the  court  was  correct 
In  finding  that  the  answer  contained  no  new  matter  requiring  a 
reply.  Where  a  complaint  meets  and  negatives  matter  set  up  In  an 
answer,  no  reply  to  the  answer  is  necessary.   Chenal  v.  Merssn, 
330  111.  App.  322. 

The  report  of  proceedings  indicates  vigorous  and  con- 
tinued colloquy  between  court  and  counsel  over  the  reception  ©f 
evidence,  and  some  of  the  objections,  made  principally  t©  leading 
questions,  were  proper.  However,  we  are  of  the  opinion  that  no 
prejudicial  error  occurred  in  the  reception  of  evidence,  and  that 
a  new  trial  would  not  produce  any  different  result,  because  of 
the  reasons  given. 

The  evidence  of  plaintiff  proves  the  essential  elements 
of  the  complaint,  and  for  the  reasons  stated  the  Judgment  of  the 
trial  court  is  affirmed. 

AFFIRMED. 
LEWE,  P.J. ,  AND  KILEX,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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